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TO THE READER. 



Upon the publication of a Third Edition of this Work, 
the Author thinks it necessary to state, that he has rather 
compressed the matter contained in the first chapter of 
the first volume relating to Uses before the statute, so as 
to render the points^ which he has taken, more clearly un- 
derstood; that he has considerably added to the second 
chapter of .the same volume relating to Uses since the 
jitatute ; and that the principal part of the third chap- 
ter relating to modem Trusts, will be found to be en- 
tirely new. In the second volume his chief attention 
has been to add to, and correct, the Precedents. With 
these alterations and additions, the result of some ex- 
perience, the Author hopes, that the present edition of 
his Essay will not be unacceptable to the Profession. 

Some references having been made to the second 
edition, the Author has preserved the paging of it. 
In those cases, where he refers In this edition to a sub- 
sequent page of the work, the reference is to the paging 
of the second edition ; but where the reference is to a 
preceding page, it is to the paging of this edition. 



Lincoln's Inn, 
Jimi %d^ xSxj. 
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CHAP. I. 



Of Uses and Trusts before the Statute of 37 

Hen. 8. c. 10. 

!• Pb£Viously to the statute 27th Hen. 8. SecT.i. 
c, 10. (usually called the statute of uses), the ^Stt^"^ 
use was an equitable, or beneficial, interest, 
distinct from the legal property in the land. 
Upon principles, established in the courts of 
equity, the use itself was alienable by the 
cestuique use, and the statute* of 1 Rich. 3, 
enabled him to convey the possession, witli- 
out the concurrence of his trustee : and ulti- 
mately, the statute 27 Hen. 8. c. 10. con- 
verted the equitable, or beneficial, interest of 
the cestuique use, into a legal estate. I shall 
endeavour in this chapter to trace the origin, 
progress, an4 learning of the use in its fidu* 
ciary state. 
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E U^es and Trusts before [ciia^. t 

s^T.i. iThe statute 1 Rich. 3. having described 
Dcfinitioik of the fiduciary interest, which it was meant 

to affect, by the single word, t^e, it became 
necessary to ascertain, with precision, the 
meaning of the word. An equitable interest, 
not a use within the statute, may with pro- 
priety be called a trust. 

It will be therefore proper to define the- 
use; and with reference to the statute of 
1 Rich. 3. it is '^important to ascertain the 
distinction between uses and trusts* 

The use was said to be, ** a trust of con- 
*^ fidence, which is not issuing out of land^ 
** but as a thing collateral, annexed in privity 
^* to the estate, and to the person, touching 
". the land ; sciL that cestuique use shall take 
^' the profits, and that the ter re tenant shall 
'^ make estates according to his directions \^ 

The use consisted^ of three parts; that 
the feoffee would suffer the feoffor to take the 
profits : that the feoffee upon request of the 
feoffor, or notice of his will, wobld execute 
the estates to the feoffor, or his heirs or any 
other by his direction : that if the feoffee 
(t2). had been disseised, and so the feoffor disturb- 



* 1 Co, 181. a. Co, Litt. ^ Bacon, Uief , la 
S72,b. 
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ciUP. 1.] Stat. 27 H. 8. c. la a 

id, the feoffee would re-enter, or bring an ac- Sict. i. 
tion to recontinue the possession ^ Definition of 

*■ the use. 

II. Sir Francis Bacon «• says, " where the ^"'- "• 

"^ . Dtttincfon bc- 

** trust 18 not specialy nor transitory, but ge- twcen uses and 

" neral and permanent, there it is a i^c." A\ 

feo^ment was made in fee, by which the pos* 

session, or seisin, was transferred to the 

feoffee ; and a confidence, or trust', was placed 

in him to perftiit the feoffor, or any other 

person, aifd his heirs, to receive the rents and (s,j 

profits ; and also to make such legal estates, 

as be or they should direct. This confidence * » 

was the use : for the feoflee had a permanent 

estate in fee on the lands, subject to the use, 

or distribution of the profits* ^^ The fiduciary 

or beneficial interest was commensurate to 

the legal estate. But a trust did not make 

this regular division of property into use and 

possession ; it signified, that the grantor had 

executed a conveyance of the lands, by which 

he had not only transferred the possession^ 

but also tlie use, or right to take the profits ; 

reposing a personal trust in the grantee, that 

he would retain both, in order to answer 

some special purpose; Thus if he made a 

conveyance in trust, or to the intent, that*. 

the grantee should convey to a third perso% 

the trust placed in the grantee was not to 

* Se« ¥«M ]Book 2 Edv. '.See Bacon, Utet, 9. 
4. «. b. 



4 Uses and Trusts before [chap, h 

Sect.il pay over tlie profits, but to dispoi^e of' the 
Dittinctioa be- profits and the possession. 

' tween uses and ^ 



(♦.) 



So if a man had enfeoffed another to the in- 
tent, or in trust, to be re-enfeofFed ; or to the 
intent to be vouched s; or to the intent to 
suffer a recovery ^ ; none of these intents, or 
trusts, were uses. 



(5) 



(6-) 



The trust above described is called by Sir 
Francis Bacon, " the special trust lawful *.^^ 
But there is a special trust unlawful, which, 
he says, was created to the intent, " to dc- 
^' fraud creditors, or to get men to maintain 
suits, or to defeat the tenancy to the prae- 
cipe, or the Statute of Mortmain, or 'the 
** lords of their wardships,, or the like ; and 
*^ those are termed frauds, covins, or coUu* 



<i 



€i 



•* sions.'! 



« In another place he adds ^ (speaking of the 
special trust lawful), ^^ And this we call con* 
^' fidence, and the Books do call them, in* 
" cents ; and therefore these three are to b^ 
'^ distinguished, and not confounded ; the 
" covin, confidence, and use.'* 

(7-) Upon tlie introduction of uses, the Court 

of Chancery assumed an exclusive jurisdic- 



t Bacon, Uses, 8. 
i^2Hsa>k.676. SeeShep, 
Touch. SK. 



' Bacon, Uses, 8« 
•'Page 9; 
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tion ov«r them ; and during the exercise of ***'' ^^ 
that jurisdiction previously to the statute of ^S^^S^S 
uses, its decisions were not free from the *"'^* 
Bcruples of the common law: and from con- 
siderations arising from the laws and prin- 
ciples of tenure, and from the nature of the 
limited and inferior estates of tenants in tail^ 
for life, and for years, it was determined^ 
that neither tenant in tail, for life, nor for 
years, could stand seised to a use* The 
trust therefore declared upon the estate, or 
seisin, of a tenant, having a limited interest, 
was not, strictly speaking, a use \ 

It must follow, that if the Court of Chan- 
cery did not acknowledge the beneficial in- 
terest of the cesttuque trusty he was without - 
remedy ; and consequently, that in those 
cases, where the trust was declared upon the 
seisin or estate of a person, not capable, ac- 
cording to the then contracted rules of 
equity, to stand seised to a use, the mbpcena 
did not lie against the trustee to compel him 
to perform the trust. 

It is probablei that the distinction, which 
has been taken between uses and trusts, may 
to some appeal* cpptroveiftiblet But the op* 
posers of it must contend, ths^t the special 
trust before described, and the trust declared 

• Victe pott 40. & Mq, 
B 3 



\ 



twccn uses and 
Uustt, 



t Uses and Trusts before [chap. i. 

Sect. II. upoH the seisiii of a tenant in tail, or fbr Ufci 
Distinccion be- aiid upon the possession of a tenant for years, 

was ^vithi^ the statute 1 Richard $• c. I.; 
and consequently, that the cestuique tntst 
might have conveyed the legal estate with- 
out the concurrence of the trustees, in whom 
it was vested : a construction, which, so far 
as it concerns the special trust, and the trust 
declared upon the possession of a tenant for 
years, would lead to practical consequences 
of considerable importance, but which I shall 
attempt to show in a subsequent part of this 
essay, is not tenable •. 



(9.) 

StCT. III. 

The introduc- 
tion of trusts. 



(la) 



III. It is impossible to fix the precise pe* 
riod, when the use or trust was introduced 
into England : but conjecture has not been 
idle in attempting to supply the want of po- 
sitive information. I do not meaif to inquire, 
as to the origin of those personal trusts, 
which are better known in our law by the 
name of deposits, or bailments ; fqr imagina-' 
tion can scarcely trace a period so remote, in 
which man, in society, Avas not sometimes 
induced to. entrust another with the object 
of his care, or the fruits of his industry. 



A special trust seems to have been the 
root from which the permanent use arose; 
Or, as Lord Bacon observes \ ** a trust was 



f Vide post 40. ft seq. 



^ BftcoD, Uses, 9. 
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... • • ■ 

'^' the way to a 'use:*' ahd'in another plac?. Sect. iii. 
** the special intent unlawful and covin- T^e introduo- 
*' oiis, was the original of uses^ th'ougji 
'' after it induced to the lawful intentj general 
"^' and special,'* The progress indeed from thp 
'trust 'created for a special or transitory pm- 
pose, to thd general or permanent, use^ seems 
to be so natural, that the proof of it does 
oot require the aid of authority *. 

Mr. Selden^ has stated, that " Ethelred, (H-) * 

'" Ealddrnian of Mercian^ had all that, which 

'*' was the kingdom of Mercland, to his own 

*^ use, as an ealdormah, and fief, given him 

" in marriage with Ethelfled by her father 

King Alfred. Lonioniam caput reg?ii Mer- 

ciorum (saitK Witlidm of Malmesbury) cui- 

dam primario Ethelredo; in Jidelitatem suam 

•" cum Jilia Ethetflcda concessit.'' He adds, 



^, Yet the poiQt Been»to .saleable or grantable at 

have been discussed in Lord pleasure, by assurances not 

Dacre's case,. 27 Hen. 8, appUcahle to the, transfer «f 

7. b. (Year Boot)/ The the land iUelf. York's ar* 

question was whether a use gument appears to bcdrro- 

was devisable ? It was con- neons ; for admittine -fh^X 

'tended, that the use being a trust in the genem sense 

j^, noveitj in the law* it of the word, was co-eval 

could not be devised, be* with the law, yet it is,evi* 

'cause a devise, at that time, dent, that the permanent 

must have ^een supported . division .of property into 

by a custom* It was an- the legal, and beneficial in* 

'^wered by York, that a use terest, distinct from eaciv 

was merely a trust, which other^. was an inv«RtioQ ta 

was at common liiw ; for evade or lessen the fbrce of 

confidence was necessary some pre-existing law^, 

between man and nuyi ; and. * Tit, tioo* SIO* 

Ibat this trust was always, 

B 4 
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8 U^es and Trusts be/are [chat, l 

StcT. III. '^ that after Alfred's deaths his son Edward 
The introduc. '^ was King of Westsex and Mercland^ but 

^' so, that he wa^ King of Mercland in name 
*' only ; the whole possessions remaining to 
'^ Ealdorman Ethelred. Duo regna Merci- 
orum et West Saxonum cpnjunxerat ; Mer- 
ciorum ^aomine tenus, quippe commendatum 
" Duci Ethelredo, tenens.'* 

According to Sir Martin Wright ^ the 
word commendatum^ suggests a trttst: and 
indeed considering this gift by Alfred accord- 
ing to the modern construction of a convey- 
ance, it would appear to be an assurance, not 
operating upon the legal, but merely upon 
the beneficial interest; for Alfred gave the 
kingdom of Mercland to Ethelred, as the 
marriage-portion of his daughter, and yet 
the legal estate appears to have continued in 
Edward the son and heir of Alfred. 

But it is evident, that Mr. Selden consider- 
ed the case as amounting to a Saxon tenure, 
and not to a trust : and there is no ground 
for supposing, that Alfred voluntarily con- 
verted himself into a trustee, when he might 
have effected the same purpose by a simple 
gift, modified in any manner, suitable to his 
wishes, and without assuming an office, in** 
compatible with his situation, as Sovereign, 

I Teaurei» 47. Noie & 
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CHAP- 1.] Stat. £7 H. 8. c. 10. J 

It has been argued with much propriety, stcr. ul 
that uses could not have existed before the The introdu*. 
statute qtua emptof^es terrarumy 18 EMo. 1. ^^^^^^ 
which abolishes the immediate tenure be-* 
tween the feoffor and feoifee* '^ In an- 
'' cient books no mention is made of a use; 
*^ and if any use had been at the common 
'* law, it would have been specified in the 
'* ancient books of our law : and thus it 
'' seems to me, that before the statute of 
'^ quia emplores terrarum^ if one had made - 
^ a feoffment in fee, the law 'would have 
'' created a tenure between the feoffor and 
*^ the feoffee ; which tenure is a consideration ; 
^ and by such consideration the feoffee would 
'' have been seised to his own use : and so be- 
'^ fore that statute, there was no use by reason 
" of tlie consideration before mentioned*." 

It has been supposed, that trusts were 
known in the reign of Henry the third. 
This opinion ^ is occasioned by tlie statute of (is.) 
Marlbridge% which relieves against false 



• Per Pollard, 27 H. 8. * See Bro. N. C. P, 59, 

9. a. Year Book. But see 60. 

Bro. N. C. 60. and March's . * 52 Hen. 3. c. 6. <^ As 

N. C. 128. where it is said, ** touching them that use to 

et opinio Juiiy that a use ** enfeoff their eldest sons 

was at common law before ** and heirs being widiin 

the statute of ^uia emptores ** age, of their heritage, for 

/^rrartfm ; but uses were not ''to defraud the lords of 

common before the same '' the fee of their ward- 

statute. And see dote tp ** ships, it is provided, ac* 

pi. 2. 22. Yin. 179. ** corded, ana agreed, that 



lO Uks and Truih h^rt [chaf. i*. 

$teT. m. and cov^ibus feoffinri^tlSy made to de^ud 
Thetntiodoo the chief lord&of their waards. The statute^ 

hoM^ever, does not, I apprehend, warrant 
4his conclusion. For as to the opinion, that 
4ihe feoffor, in the case of a feoffment to his^ 
eldest son, or heir within age, took the pro**- 
fits for his own use, it is, as Sir Francis Ba- 

* 

con observes, a conceit; for although the 
profits were tals;en to the use of the son, it 
was still a feoffment within the statute*^: 
and as to the second case m0ntioned by the 
statute, that certainly alludes to feoffments 
upon' condition, and not upon trust •. There 
is ground to conclude, that neither uses noi* 
trusts were known at that time, from the 
circumstances attending the succeeding king^k 
veign (Edward the first) : for the clergy, who 
were then endeavouring, arte *oel tngenio, • to. 
bring lands into mortmain . without license, 
were not, it seems, acquainted with the uti* 



*< by occasion of any such ^* pay a certain sum to the 

^ f^offiment no chief lord *' ▼aiue of the aame landa^ 

^< ^all lose his ward. (2.) <' or far above ; so that after 

*^ Moreover, touching them ^* such term, the land shall. 

** that fain fidse feomnenta ** return unto diem, or ta 

<' of their lands, which they *^ their heirs, because no 

^ will lease for term of years ^' man will be content to^, 

^^ to defraud the chief lords ^ hold it upon the price ; it 

<< of their wards, wherein ^^ is provided and agreed^ 

<< it is contained tjbat they *^ that by such fraud no 

*< are satisfied of the whole '* qjhief lord shall lose hift 

<< service due unto them *' ward*** 

<< until ^ certain term, so ' Bac Uses, S5. 

f< that such feofiees arc « See 2 lost. II L Pophk. 

V< bound at the said term to Yt* 
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Kty of trusts. The statute 4c religiasis, \ ^er. in. 
which was principally made to prevent alien- Tbe i&trodac 
ations in mortmain, takes no notice of th/em : ^^ ^ "^ 
and if uses or trusts had been then known, ^14.) 
it IS most probable, that the clergy,, "W^fx 
were more conversant in the civil law tjh^n 
the laity, would have taken advantage of 
, them. 

It has been argued, that tnists were early 
received, on account of the writ calle4 
causa matrimonii pralocuti '. Thus, if a wo-^ 
man had given lands in fee, or for life to a 
man, to the intent that he should marry her, 
the common law gave her this writ of causa 
matrimonii pralocuti, to recover her lands, in^ 
case the marriage did not take effect \ So, 
if the woman had given the lands to a 
stranger, to the intent, that he should re«. 
convey them to her and her intended hus^. 
band, the same writ was allowed her K This, 
writ, it must be observed, was granted ta 
the woman by the common law, which is. 
alone a conclusive reason, that the confidence 
reposed in the husband, or stranger, was not 
a use nor trust ; for it is a rule, that when* (15.) 
ever a remedy is given against uses or trusts, 
l^at remedy is aiforded by an express statute^ 



f 7 Edw. L See BacSS. ^ R N. B. 471. 
Pop1i.77. ^ML^n. 

fVlde Year Book 27 
Hcik 6. 10. '^ . 
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fMT. lir. and not by the common law\. It has heefi 
n^ introduc further said \ that trusts were introduced in 
tf tiustk ^j^g reign of Edward the second ; but I have 
found ho instance of a trust, which can sup- 
port that opinion ^« 

Trusts, however, were certainly frequent 
during the reign of Edward the third. 
Brooke^ in a note upon a case, reported ifa the 
year book of that monarches reign ^ (where 
feoffees were sued by petition), thinks it 
worthy of observation, that trusts were known 
in those days\ And although Sir Francis 
Bacon says ^, that this case, and the book of 
8 Ass. (where a fine was levied in autre droit) 
are but implications of no moment ; yet the 
statute 50 Edw. S. c. 6. clearly proves, that 
special trusts were then in practice. The sta- 

(16.) *^*^ ^^^ *^^* • *^ Because that divers people 
** inherit of divers tenements, borrowing di- 
" vers g^oods in money, or in merchandise, of 
" divers people of this realm, do give ' their 
" tenements and chattels to their friends by co/* 
^' lusion thereof to have the profits at their will, 
" and after do to flee to the franchise of West- 



' Poph. 77« Bac. Uses, says, there is an Irbh sta* 

SS. tute against scKnrel feoff* 

* Brent's case. 2 Leon* nients, so early as the third 

ca. 25. per Harpur. of Edward the Sd, styled 

^ I observe, however, that the Statutes of Kilkenny. 

Mr. Daines Barrington, in * 44 Ed. S. 25. 

his Observations upon tha * Bro. Peof. al. Uses, 9* 

Statutes (403. note i.)» f Bac* Uses, 23» 2*. 
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*' minster, of St. Martin le Grand, of London, stct. iii. 

» 

** or other such privileged places, and there The introdno* 
do live a great time wiUi an high counte- " *'^'*" 
nance of another man's goods, and profits of 
*^ the said tenements and chattels, till * the 
'' said creditors shall be bound to take a small 
parcel of their debt, and release the rem- 
nant. It is ordained and assented, that if 
'^ it be found that such gifts be so made by 
<< collusion, that the said creditors sliall have 
'' execution of the said tenements and chat* 
'* tels, as if no such gifts had been made \'* 



t€ 
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' By a subfiequent statute, 
I Rich. 2. c. 9. ** Because 
^it is complained to the 
^ King that many people of 
*^ the said realm, as well . 
''great aa small, bearing 
'^ right and true title, as 
^ well to lands, tenements, 
'< and rents, aa in other 
^ personal actions, be 
« wrongfully delayed of 
'* their right and actions, 
** bv means that the occu- 
<< piers or defendants to be 
'* maintained and sustained 
** in their wrong, do com- 
'* monly make gifls and 
'* fiepfiments of their lands 
'* and tenements which be in 
** debate, and of their other 
" goods and chattels to 
'* lords and other great men 
'* of the realm, . against 
** whom the said pursuants 
^ for ereat menace, that is 
** ma& to them, cannot, 
*' nor dare not, make their 
<' pursuits : and also on die 
^ other part complaint is 



'' made to the King, that 
** oftentimes many people 
'* do disseise other ot their 
** tenements, and anon, af* 
** ter the disseisin done, 
** they make divers aliena* 
^ tions and feoffinents, 
** sometimes to lords and 
** great men of the realm 
** to hate maintenance, and 
** sometime to many persons 
M of whose names tne dls- 
** seisees can have no know- 
«« ledge, to the intent to de- 
f* fer and delay by such 
** frauds the said disseisees 
** and the other demandants 
*' and their heirs, of their 
<« recovery, to die great 
'* hindrance and oppression 
** of the people:; it is or- 
** dained and established, 
** that firom henceforth no 
'' gift or feoffinent of lands, 
** tenements, or goods, be 
** made by such fraud or 
^ maintenance ; and if any 
** be in suchwise made^they 
** shall be holden for none 



iites. 



M Uses and TnMs before [cfiAP. x. 

Stct. tv. IV. The earliest mention, which I find, oi 
inttoduction of the word i«e, is in the statute of provisors^ 
(17.) . VRicb. 2. c. 12**; and Bacon considers the 
first practice of uses to be about that reign y. 
It is likely, however, that uses of the per* 
manent kind before described were known 
in the preceding king's reign ; for as in their 
Commencement uses were of a secret nature 
(the use being originally created on the estatf 
of the feoffee merely by a parol declaration^ 

• 

it is probable, that they were not noticed by 
the legislatuk^) tintil they had gained some 
degree of notoriety. In a case before cited \ 
Manwocd says, '^ I have seen divers ancient 
\IS.) << deeds of uses, and in ancient times yoil 



'* uid nb Value ; and the 
*^ said dlMetsees shall from 

V li^nceforth have their re* 
*^ cofery against the first 

V disseisors, as well of the 
^^ lands and tenements, 
^'as cf their double da- 
^^jcnages, without having 
^^r^^ard to such aliena- 
**4iens^ so that the dis- 
** seisees commence theft 
'^.soits within the jear next 
'' after tfiue disseisin done, 
i* And it is ordained and es- 
<< Ublished, that the same 
<* stitote shall hold place m 
<< every other action in plea 
<< of land where such feoff- 
<< nents be made by fraud 
*^or collusion, to have 
**.dieir recovery against the 
« first such flM>fibr. And 
•< it ia towit^ that this «U« 



^ tute (Dti^t to be mtider- 
'* stood where such feofforv 
*^ thereof take the profits.^ 

* ^ And moreover it is 
^ assented, that if anyaliei> 
<*have purchased, or froni 
^ heneeforth shall pur* 
'* chase, any benefice or 
•* holy church, dignity, or 
<' other thing, and in hia 
'' prober person take pos- 
** session of the same, or 
*' occupy it himself within 
^ the realm, whether it be 
<* io his etwi pr&peir wtf , or 
^ to the Use qfandher^ with^ 
<*out eqpecial license of 
*^ the King, he shall be com- 
^< prised within the same 
•• statute/' 

IT Bat. ^ 

^ Breath ciaset 8 Lto»» 
IS. 
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CHAP. I.] • Stat 27 H, «. c. lt>. IS 

** shall not find that any would purchase ^.c¥. iv. 
^ laads to himself alone*, but had two or three lotroductMa ^ 
^' joint feoffees with him, and he who was 
^ 4rst named in the charter of feoffinent, was 
ccituique usCf although that no use was de*^ 
cUtfxd to him upon the livery ; and so it was 
'' known by die occupatUm of the lands. And 
^\ th$ reason why no mention is made in our 
^ ancient books of uses, is, because men 
"*' were ' then of better consciences than now 
" they are ; sa,as the feoffees did not give oc^ 
'^ casion to their feoffors to bring subpcenas to 
^^ compel them to perform the trusts reposed v 

« in them/' 

In consequence of the secret manner in 
which uses were at first declared, and of the 
dijfficulty of obtaining evidence of the object 
of the parties, and the extent of the bene- 
fifual interest, by the ordinary proceedings of 
a court of law, it has been said, that John 
Waltham, who was Bishop of Salisbury, and 
Chancellor to King Richard the second, by 
a • strained interpretation of the statute of 
West 2*. devised the. writ of subpcsnoy re- 
turnable in the Court of Chancery only \ 

V. The *use sLfforded the clergy an oppor- . sect.t. 
tupity of avoid^nfir the statutes of mortmain : ^^^^^ of «»? 

•^ . " ' to the reign of 

^SBh^k.Com.52. See and Gilb. Forum Rerosnum, (^^t) 
Mr* Cruise's' valuable Di- 17. 
gtst, 1 vol S96. Ss seq. 
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»- 

. Sirr. V. for although they could not buy lands in their 
Hvtory of ase* owu naoies, yet they might evade the statutes 
iMchfiT^ by obtaining grants, not directly to, but to 

the use ^ of, their religious houses. But the 
legislature interfered, and by a statute made 
15 Rich. 2. c. 5.% it was enacted, that die 
lands so purchased to uses should be amor* 
tized by license from the crown, or sold to 
, private persons ; and that uses should be,sub* 



■ '< And moreover it is 
^ agreed and assented, that 
*< afi they that be possessed 
^ by feoffiuent, or by other 
*< manner, ^o the use of re* 
^ ligious people f or other 
** spiritual persons, of lands 
^ and tenements, fees, ad- 
*^ vowsons, or any other 
<« possessions whatsoever, 
** to amortise them, and 
^* whereof the said religious 
** and spiritual persons take 
<* the profits, that betwixt 
«< this and the Feast of St. 
*< Michael, next coming, 
** they shall cause them to 
tt be amortized by the li- 
«< cense of the Kine and of 
« the Lords, or else that 
<< they shall sell and alien 
^ them to some other use 
<< between this and the said 
** Fehst, upon pain to be 
«< forfeited to the King, and 
^ to tfie Lords, according 
« to the form of the statute 
« of religious, as lands pur* 
•* chased by religious peo« 
^ pier and ttiat from hence* 
f* forth no such purchase be 
•< made, so that such re* 
^ ligious or other spiritual 
** persons take thereof tb% 



M 



** profits as afore is said, 
^* upon pain aforesaid, and 
** that the same statute elc* 
** tend and be observed of 
** all lands, tenements, fees, 
** advowsons, and other 
** possessions, purchased, 
'* or to be purchased, to 
** the use of guilds or fra- 
** temities. And moreover 
it is assented, because 
mayors, bailifis, and cbm* 
mons of cities, bo« 
<« roughs, and other towns, 
** which have a perpetual 
'* commonalty, and others 
** which have offices perpe- 
** tual, be as perpetual as 
** people of religion, that 
<* from henceforth they 
** shall not purchase to 
** them and to their com* 
« mons, or office, upon 
** pain contained in the said 
** statute de religiosis. And 
<* whereas others be pos- 
** sessed, or hereafter uiah 
^ purchase to their use, 
<< and they thereof take the 
« profits, it shall be done 
<< m like manner as is afbre- 
*<said of people of reU'* 
« gion.*» 



CHAP, ii] Stat. 9!7 H. 8. c. 10. 1^ 

ject for the fiiture to the statutes of mort- ••«^' v- 
mm, and be forfeitable like the lands. Syria's 

itich* 34 

The disputes between the Houses of York 
and Lancaster originated in the reign of Ri- 
chard the second. It was natural^ that men, (^) 
becoming parties to these unfortunate quar- 
nels, should' seek the means of retaining their 
estates in their own families by preserving 
them from forfeiture. This was effected by 
the aid of uses. The most plain and siiople 
plan was that of conveying lands, in the life- 
time of the grantor^ to such uses as were di- 
rected in the deed, or by parol declaration.. 
By another, a power vras given over the use ' 
which was not suffered by the common law 
over the land; that pf devising. As the legal (^*) 
estate was vested in the feoffees by either of 
these dispositions, the lands were exempted 
from forfeiture. The causes then, which in- 
duced men to continue uses at this period^ 
were extremely different from those of their 
production. Their origin was occasioned by 
fraud; their continuance proceeded from laud- 
able motives. 

• 
• 

During the civil commotions, which at- 
tended the troublesome reigns of Richard 2, 
and Henry 4. most of the lands in the king- 
dom were conveyed to , uses. A practice so 
general could not escape the notice of tlie 1^ 
gislature ; and therefore in some general acts, 

c 



IS Uies and Trusts before [cha(« L 

u<ft. f. is in 21 R« 2. c. 3« and in some {>articular 

Mitoty «f tiiet ones, as in the case of the Buke of Nof- 

iticii. s« thumberland% forfeitures for treason were 

(22.) extended not only to therlands, of which the 

person attainted was himsetf seised^ but tD 

those v^er^of he was seised as catuique uh. 

During the reigns of Henry the fourth, 
Henry the fifth, and Henry the sixth, I find 
only three statutes relating to trusU* Ther 
attttites of 4 Hen. 4. c. 7. and 1 1 Hen. 6. 
c. 3. were enacted to confirm and enlarge the 
1 Rich* %. c. 9* before stated. But by the 
^th chap, of the 1 1 Hen. 6. it appears, that 
tenants for lives or years, who werd subject 
to actions of wai^te by the reversioner, upon 
their commission of it, hdd taken advantage* 
of the doctrine of trusts, in order to escape 
punishment, by conveying their estates t(^ 
i^2S.) friends in trust for themselves^ and after-- 
ivards committing waste upon the lands at 
' their pleasure : they still continuing to oc* 
cnpy thepremtsed, and to take the profits to 
their own use : for the reversioner being ig* 
norant of the legal owner of the lands, di^ 
not know against whom to bring his action : 
^ Itis thAtfore ordained and establtslied, that 
^ iiiey in the reversion, in such case, may 
'^ have and maintain a writ of waste against 
^^ the said tenants for term of life,; of another's^ 

^ £te t^e Year Baok 11 Htn. f 52. pL SO. 



eBA>. t^ •'Stat. Vir H. 8. c. 10. 19 

** life, or for years, and *o recover against *««• ▼. 



u 



tfaem the place wasted^ and their treble da- Hittoff or w» 

to tho ffeicn of 

^ mages for the waste by them done, as they Rich. 3. 
*' ought to have done for the waste com* 
^* tnitted by them before the said grant and 
^ lease of the estafe." 



In the 5th Hen. 5.^ it appears, that a 
case arose, upon the nature and extent of the 
mtate of cestuique use. A man being seised of a 
manor, to which an advowson was appendant, 
conveys the manor to feoffees to his own use, 
and afterwards is outlawed in an action of 
debt. During the outlawry, the church be- 
comes vacant, and lAie cestuique use presents 
io the church ; the King brings his quare 
impeditf and the case was determined in his 
favour ; for cestuique use, as tenant at will 
to hid feoffees, had a possession, which was 
forfeited to the crown by the outlawry. 



But the great point seems to have been 
settled in tlie 4th £d. 4. ^ that cestuique use 
could obtain no relief in the courts of com- 
mon law against his feoffees, but must rely 
upon the equitable jurisdiction of tbe Court 
of Chancery. But even in this King's reign 
the principles of equity were so little under- 
stood, that it Wits determined, that the sub- 



^ Tear Book 5 Hen. 5. 
S. 6. Bro. Feo£ ah Upes, 
pi. 45. 

c 2 



^ 4 Ed. 4. 8. b. pi. 9. 
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so '^Uks and Tnists brfor^ [chaf. u 

3»cT. V. pcsfia did not extend to the hdr of the feoffeey 
History of uses who was in by law; but relief in suc^ case 
Hicfi. 3. could only be had by his biU in Parliament ^ 

From the 11th Hen. 64 to the reign ef 
Rich. 3. (which includes a s{>ace of fifty 
years), the Statute Book is totally silent upon 
the subject of uses. From this circumstance 
Sir Francis Bacon concludes^ and there is 
ground to believe, that uses w^e most fa^ 

voured about that time. The statute of 

• 

1 Rich. S. c. I. materially increased the 
power of cestuique use. 



Scat, of I Rich« 
S« c* X. 

<27) 



(28.) 
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This statute recites^ ^^ That forasmuch as 
by privy and unknown feoffments, great 
unsurety, trouble, costs, and grievous vex* 
^* ations daily grow betwixt the King's sub- 
^ Ejects, insomuch that no man that buyeth 
'^ any lands, tenements, rents, services, or 
'' other hereditaments, nor women that have 
'^ jointures or dowers in any lands, tene- 
'^ ments, or other hereditaments, nor men's 
/< last wills to be performed, nor leases for 
'^ term of life or years, nor annuities granted 
'^ ^o any person or persons, for tlieir services 



< Year Book 8 Ed. 4. 6. 
22 Ed. 4. 6. Carey, 13. 
But ,th]» was soon reme* 
died. See Keilw. 42. b. 
They who wish to examine 
the early decisiouB upon 
uses and trusts, may be 
assisted by the following re« 



ferencei to the Year Books: 
9 Hen. 4.8. 12 Hen. 4. 21. 
1 Hen. 5. 4. SdHetu6.25. 
5 Ed. 4. 7.8, 7 Ed. 4. 14. 
18 Ed. 4. 11. 7 Ed. 4. 29* 
17* «ttd genervdly to Bro^ 
tit. FeoC al. Uses. 
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** for term of their lives, or otherwise, be in ' S"'- ^' 
".perfisct surety, nor without great trouble fl^^;^ '/"•*• 
and doubt of the same, because of such 
privie and unknown feoffments: for the 
** remedy wliereof . k is ordainisd^ established, 
^^ and enaotod^ by the advice of the Lords 
^-spiritual and temporal/ and ilfae Commons ' 
<" in this present parliament assembled, and 
''by autiiori^ of the same, that every est* 
'^ tate, feoflinent, gift» release^ grant, leases. 
'^ and confirmations of lands, tenements, ^ 
5/ nxUi^ . services, or hereditaments, made or 
*^ bad, or hereafter to be made or had, by any ' 
*^ person or persons being .of SuM age, of 
** whole mind, at large, and not in duress, to 
*^ any person . or persons, and all recoveries 
\* and executions had or made, shall be good 
^* and effectual to him to whom it is so made, 
had, or given, and to all others to his use, 
against the seller, feoffor,, donor, or granter 
thereof, and against the sellers, feoffors, C^-) 
<^ dwors, ox granters, his or their heirs, claim'* 
<^ ing the same only as heir or heirs to the 
** same sellers, feoffors, donors, or granters; 
^* and livery of tHem, and against all others 
^* having or claiming any title or interest in 
" the same, only to th^ use of the same 
** seller, feoffor, donor, or granter, sellers, 
" feoffors, donors, or granters, or his or their 
" said heirs, at the time of the bargain, sale, 
'' covenant, gift, or grant made : saving to 
<' ^very person or persona such r^ht, titj^ 

c 3 
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SS Uset mid Trusts b^ore [chaf. x. 

s»cT. V. €c action, or iuter^t, by reason of gift in tail 
sttt. or I Ridi. ^« thereof made, n they ought to have had 

** if this apt had not been made." 

S.CT, VI. yj jjjj^ 3^^j^ ^^ evidently intended' 

2defe^a» for the benefit of purchasers, by giving the* 
mu I Rich. 3* oestujque use an alienable power over the pos* 

session, as weli as the use. But tiie inten^' 
tion of the legislature was frustrated j fer the' 
»tal3ite did not deprive the feoffees of the 
power of alienation; and conseiqumtly ijf 
they aliened the land for a valuable consider- 
ation, and without notice, previously to any 
' disposition made by cestuique use pursuant to 
the statute, such alienation disabled cestuique 
O^O use from exercising the power which the 
statute meant to afford him. Besides this in- 
convenience, ^ere was a still greater- pror 
duced by the statute ; for it often occasioned 
a kind of double-handed proceeding,, or fraud, 
both in the feoifees and cestuique use. The 
feoffees had a power over the possession by 
the xiommon law, and th? cestuique use by 
the statute. They often colluded, and by 
making secret and different feoifin^nts^ they 
purposely defeated each other's alieuation, 
with a view to deceive purchasers, 

«ba^of tbe'^- (1-) It has b^eu a question of some import-; 

oBguentc gnce, and perhaps never decided, whether 

in some cases any or what part of the estate 
ct the feoffees continued in them after the 
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feoffment of^ or alienation by, the cestuique ^^- ^' 

***^- Had effect «fte 

tf cestuique use in fee-simple had made a jn fee. 
feofiment in fee-simple, according to the sta* ^^^'' 
tuto I Rich. X c. 1* it seems, that the 
irhole interest of the feolTees was thereby 
conveyed. So if tliere had beon cestuique 
use in fee-eimple, and he had made a feoff«* 
ment in fee-simple, upon conditicm of re^ 
entry, and the condition was afterwards 
broken, and the cestuique use had entered ; 
the estate of the feoffees was not restored by 
fuch entry •. 

But notwithstanding the alienation of ces^ orcestuiqiiciistf 
tuiqa<^ use in fee had this effect by the statute '° ^* ^^ 
of 1 Rich. 3, there was a distinction, when 
cestuique use had only a limited estate in the (ss.) 
lands, as an estate for life or in tail, with a 
remainder over. 

In a case^ in the seventh year of Edward 
ihe s^xth^s reign, one Davis, being seised in 
fee, enfeoffed J. L. and others in fee, in the 
19th year of Henry the eighth, to the use 
of his wife for Kfe, remainder to his btother 

• 

in tail, remainder to B. H. in tail, remainder (33.) 
to thq ri^hk heirs of the fec^or. Afterwards, 

« 21 Hen. 7« 25. Bra. > Davis'B case, Dyer, 88. 
111. FeoK a1. Usesi pL 18. Ik89»<a. 
Co. Litt 103^ a. 

c 4 
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Sect. VI. ^ Jn the 24th Henry 8. Daw and his wife le- 

ttde&??Sthi ^^^^ ^ ^^^ ^^^^ proclamations to Sir H. W. 
•tat I Ricb. 3. and others in fee, to the use of Sir H, W. 

and his heirs in fee. The brother, the 'first 

in remainder, joined in this fine. Sir T. W^ 

son and h^irof Sir.H. W. bargained and «olc| 

the lands to the King in fee. , After this tht 

brother died without issue, and then the wife 

died. J. L. the surviving feoffee, brought 

his petition, and this matter was found by the 

verdict. In arrest of judgment it was aU 

leged on the part, of the King, that tlie p^7 

tition did not lie for the feoffee, because the 

fee-simple of the use was lawfully conveyecl 

to Sir H. W. ; and therefore J. L. the feoffee, 

could not enter to revive the use; because he 

could not be seised of the fee^simple ip the 

r. some manner as he was before the alienation. 

This case does not appear to have been deter-r 

mined; and therefore Dyer addd^ ^^et idea 

" quaere inde/* 

However, i^ a ca^e sent froip .thf Chaqqery 
(Mf.) for the opinion of the Judges •, they were ii^ 
*favovir of this opinion. \X was thus : there 
was cestpique use ip tail, repiaind^r over i^ 
tail, remaipdcir to tlie first cestuique use (in 
tail) in fi^e. Cestuique use in tail before thft 
$7th ^en. 8, fnade a feoffment in fee to thp 
use of himself for life, remainder to his first 

/ Ba8kenrille*8 caaeb Dy^ Dyer, 58« a. 2h)ucb6'i 
er» 3^* b 3S0. a. Vide case. * ^ 
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son (being heir in tail) and his wife for their 3»ct. vi, 
^ livesy remainder to the use of the heirs of The cperMion 
their bodies, remainder to the use of the «au i Rich, y 
right heirs of the feoffor. The statute 27 
Hen. 8. c. 10. is passed^ and the feoffor dies. 
The son and his wife enter : and then the first ' 
feoffees eater, to revive the former uses in tail; 
Dyer and Manwood were both of opinion, 
that the entry of the feoffees was unlawful ; 
for that the fee^simple in the use Was lawfully 
transferred, and the right of the feoffees 
)>ound by the' statute of 1 Rich. S. There- 
fore, by their entry, the feoffees could not 
have their former estate ; that ig, to say, the 
fee-simple. This opinion was sent into Chan* 
eery by those Judges, and Catlyn and Saun^ 
jderd werf^ of .th« same opihion. 

On the other hand, it was expressly stated, 
in the beginning of the reign of Henry the 
seventh % that if cestuique use in taU made . 
a feoffment in fee, the feoffees might entei: 
after the death of cestuique use in tail, for (SS.) 
the purpose of revesting the former uses; 
and that a feoffment by cestuique use^or life 
operated only upon his estate for life; and 
confsequently did not create a forfeiture. 
This opinion, it seems, was adopted in the 
reign of Henry the eighth : for Brooke ^ says, 

« Bro. tit. Feqf. al. Vide also Dyer, 57. b. p« 
yses, pi. 22» 4 HenJ 7. 18. 1. as to aleaseby cestuiciM 
' f Bro. tit. Fines, pt 107. U^fi>s'li^ * -^ 
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8BeT. vh that there was then no occasioa for entry or 
The opemkm claim, withiQ the five yean, to avoid a fine 
«ttt. I Ricn. |. levied by cestuique \\»for life with proclaoMk 

tions; 9uch fine not working a forfeiture, 
The rule, that neither a feoffment. not fine by' 
cestuique use for life amounted to a fbi^ 
fixture of his estate, must hav« been esta* 
blished upon one of these grounds j-^that by 
the feoffment or fine the use an^ legal estate 
passed to the grantee 4urk^ the J^ffor*e ^ 
while the remainder continued in the first 
feofiees; or that, by the fine or feoffment, 
a base fee passed to the grantee, determinable 
upon the death qi cestuique use^by the entry 
of tlie feo^es. 

(S6*) Delamere's case ^ was, in substance, thus ; 

R. D. in the 13th Hen. 8. enfeoffed T. S, 
and others in fee to the use of himself and 
his wife» ^nd tbe heirs of their two bodies j 
an^ in default of auch issue, remainder to 
B. D. in tail; remainders oven R. D« ii^ 
tlie 26th Hen« 8. enfeoffed W. D. in fee; 
afterwards R. D. died, and the heir of the 
surviving feoffee entered to revive the an^ 
cient uses ; and upon solemn argument it was 
« held, that the entry of the feoffees was law-^ 
fuL It was said in this case, that by the 
feoffment of R. D. the fpe-simple in the 
lands passed ; but that after the death of tlie 

rFIoiid.d«8toS5S. 1 Co. 128. 
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ieofibr tiie feoffees might re-enter to revive ^■«^* ^ 
the ancient uses ; but that, although this ^^i^JJ^JS 
right of entry remained in the feoffees, yet ••t. & ^ioi^ 3. 
unttF thdr regress the fie*siniple was out of 
tbem« This case was considered as esta« 
blishifig a principle different irotn the deter* 
mination in the case cited from Dyer; and 
it was observed, that this was delermined 
upon solemn argument, but that from Dyer 
was only the opmion of the Judges, without 
any argument ^^ 

Th^ case from Dyer appears irreconcilable ^ (^4 
to the first case cited from Brookes^s Abridge 
ment; but perhaps it is not altogether mr 
consistent with Delamere's case. The sta« 
tate of Blohatd tenders the feoffment of oes« 
tuique use vialid against all claiming any title 
or interest in the lands only to the use of the 
feoSor or his hmrs. Now when the feoffor 
in the latter case died, the feoffees did not . 
claim to the use of the heirs, but of the wife^ 
of the feoffor; in which case they were 
neither restrained by the statute, nor the 
common law. But in the case from l>f^t^ 
the first ftoflees certainly did claim to the 
fise of ^e heir in tail of cestuique use. The 
only doubt appears to have been> whethw 
the words of the statute, ^' claiming the 
^ sam^ only as heirs of the feoffor, &c/* ^ould 

« 

f I Co. 128. b. 129. s, 
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$»CT. VI. extend to die h^irs spedali as well as a gem* 

wd effect of the. 

. If the case from Dyer be correct*, a ffeoff^ 
ment by cestuique use in taU^ after' the sta^ 
tute of Richard the third, had the same ope- 
ration in barring the claims of the issue, as 
(S8.) a fine would have; had ^ ^ say, fs ^, fiim 
would have had ; for notwithstanding the 
effect of it was at first doubted,, it appears 
to have been settled S that a fine would bavo 
bound the issiie in tail of cestuique use, and 
alisb the entry of ^ the feoffees, while they 
claimed to Me use of the issue.. . But accord^ 
ing to the doctrine in Delamere's case, neither 
the feoflment nor the fine would have barred 
any r^iiainder expectant on the determina^ 
tion of the estate tail; for whenever the 
entail ceased, the feoffees would have had 
aright to enter to revive the ancient, uses; 
in that case they would not have claimed to 
the use of the feoffor, or his heirs, but to the 
use of a stranger. I must observe, that GiU 
bert \ in his Treatise on the Law of Uses and 
Trusts, seems to have been in an error, lyhen 
%Q asserts, that a recovery suffered by a ce&* 
tpique use in trust, did not, after the statute 
i Rich. 3. bind the issue in tail : for notwith^ 

^ See B. N.*C. 147. « B. N. C. 146. Mfrch. 

'Dyer, 929. N. C. 140. Year Beol^ 

^ Sed contra Year Book 27 Hen. a. 20. 

19 Hen. 8. 13. 4 I(eiu 7. ^ G% Uses, S& 

lo* 



Qhaf. I.] Stat, tl H. 8. c. 10. 89 

standing the doubt entertained ioi 30 Hen. 8.% sict. vl 
it appears from the words, of, and the sub- The opetitioii 
sequent construction upon, the statute, that lut. i Rich, y 
the recovery bound the issue claiming as v ^*) . 
heirs wdjf of the grantor or recovereeX. 

• (2.) When the statute 1 Rich. 3. passed, a use, or tmstt uA 

as Sir Francis Bac(m observes <^, appeared *^ in within the m^^ 

" his likeness; for^ there is not a word spoken *"** * ***** ^* 

*' of toArm; the profits to describe a use by, 

^* but of claiming to a use.^^ The statute does 

not ev^i mention the words trust and conji- 

dtnccy which are so particularly expressed in 

the statute £7 Hen. 8. c. 10. It is evident, 

that the statute extended merely to uses de^ , 

xlared upon a seisin or legal estate in' fee ^: 

afld th at a trust or confid ence declared upon 

th e seisi n or es tate of a te nant in tail, or for 

life, or the possession of a lessee for years, 

w as no t a fidu ciary interest, within the mean- 

ingof the use described by the statutt. 

This construction was adopted^ when courts (40«^ 

of equity, tinctured with the prejudices of 

the common law, had conceived, that the 

Estates of tenant in tail, for life, and years, 

m 

. •Vide Bro. N.C. 147. March's N. C. 1S7. See 

' " It was holden per also the Year Book 19 H. 

**plmrei in the Chancerjr, 8. IS. Bassettand Morgvn 

**d A recovery be had, m v. Manxell, Plowd.4. 

*< which cestuiqae use in 'Bac^Uses, 27. 

«« tail is vouched, and the '^ See 1 Co. 198. a. b, 

^ demandant reeovers, then Tear Book 19 Hea.8. 13, 

" this shall bind the issue." 4 Hen. 7. 18. Bassett v, 

Bro. TeoC al. Us^s, pi. 56. Maox^l, Plowd. S* 
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Btiru VL wtrcj from their natufe, incapable of being 
The opemttoh conveved to a use* 

and effect 0f the 
Hat. I Rich. 3. 

i«ate»aa. ^ For as to the estate or seisin of a tenant in 

tail» it was held, that no use could be limited 
upon it: 1 sty' because the tenure of itself cre- 
ated a valuable consideration; 3d, becausA 
the statute de donis had appropriated and fixed 
the estate tail to the donee and the heirs of 
bis body, so that neither he, nor they, could 
execute the use '. I must here observe^ that 
the .exception in 1 Rich. 9. extended only 
to tenant in tail of the legal estate, and not 
to cestnique use tenant in tail K 

festtMt for life. With respect to the estate or seisin of te-^ 
' ' nant^br life, the consideration of tenure be* 
tweeh the lessor and lessee appears^ to have 
been incompatible with the use. It is ex'* 
pressly stated in S Roll. Abr. 781. pL Q. 
that if a lease be made for life, that shall.be 
to the use of the lessee ; and in Dyer (8 b.), 
it is said tiiat, '* if the feoffees make a lease 
'^ for life, or an estate tail ; in these cases, 
. "if they be argued closely, the law will 
^' prove that the lessee or donee cannot be 

^ " It wft» adjudged t>y Uses, pK 40. Co. Liit 19. 
«• the adYioe of aU the b. Plowd. B^ 2 RoU. 



^justices, that tenant in AS. 780. JenLCent. 19& 

^ tail oould not stand seised Gilb. on Xi^&i^ \ 1 • 905. and 

^ to a «se«" Year Book the note to 22 Vim 181. pL. 

87 H. 8. la a. 2 Co. 2. 
7& %^ Bro. IboC al. ^B.N. ai4tf. ' 
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^ seised to an use." This I apprehend to have sict. vi 
been the lav, notwithstanding any inference xtecfcntkn 
to the contraryi which may be raised from ttaL^iuciu^ 
an expression in Brookei Feoff. aL Uses, pL 
40« that where rent is reserved, therc^ though 
% use is expressed to the donor, it is a consi- 
deration that the donee shall have it to his 
own use. The pointy indeed, now, is rendered 
of no importance, as the stat. 27 H. 8. cet^ 
tainly extends to a trust declared upon the 
seisin of a tenant for life. But in fact, there 
could have been no difference between a lease 
for life, and a lease £3r years; and I shall 
-proceed' to show, that a trust declared upon 
the possession of a tenant for years, was not (41.) 
within the statute of I Rich. 3. ; and indeed 
it is of real consequence, that this point 
should be understood. 

To apply this learning to modem practice, Estitei ht 
and to put a probable case : suppose A. pos*; ^*^' 
sessed of the legal and absolute interest of 
1000 years, and that he assigns over his term 
to B. in trust for himself, and then makes a ' 
feoffment in fee. This plan is frequently 
adopted for the purpose of acquiring a free- 
hold by disseisin, and at the same time of 
providing against a forfeiture of the term by 
the entry of the remainder-man. But the in- 
tention of the parties would be frustrated, 
supposing th6 trust declared upon the term of 
1000 yearfe to be a use within the statute of 
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Sbct. VI. 1 Rich. 3. In such cdse tlie kgal estate of 
Theof^mtftm B. (accorditig to Delainere's case, and the 
«u. I Kicho* words of the statute) must pass by the fec^- 
(42.) ment of A. Now that feof&nent must either 
create a freehold by disseisin, or it mtist ope- 
rate merely to the extent of the term ; the 
•latter construction Would not answer the pur^ 
pose; and by tlie former, A. would be ex- 
posed to the fofrfeiturf , which he intended to 
prevent So it is usual :far a. tenant for life, 
who is about to make or concur m a convey^ 
ance, which may expose liim to the forfeiture 
i)f his life estate, to make a previous demise 
of the lands to a trustee for 99 years (if he 
shall so long live) in trust for himself. It is 
therefore, as I observed before, of real Conse* 
qucnce, that it should be ascertained, whe- 
ther the trust of a term of years can in any 
case be considered within the statute of 
Rich. 3- 

I conceive, thai upon an attentive perusal 
of the authorities iipon the subject, we may 
collect these points : firsts That the statute 
of Richard was intended only to extend to 
ttses properly so called ; or, in other words, it 
l)a& never been construed to comprise such 
fiduciary interests, as at the time of the act 
were not cognizable by^tbe Court of Chan- 
(4^.) , eery ; and secondly, That a termor or leasee 
for years could not at that time stand seised 
either to an implied ox express use ; or, to ex- 
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plain myself more clearly, that the subpoena Sicx. vl 
was not issuable as^ainst him for the purpose The opcfwioo 

y, • . . i » and effect of (h« 

of compellipg him to perform the trust de- %tku i Rich. 3. 
clared upon his lease; because it was sup- 
posed^ that the contract between the lessor 
and lessee, and the consideration upon which 
the latter took the lease, were incompatible 
with, and repugnant to, the nature of a use, 
declared to any other per;son. 

I mention this rule as the constructibn of 
the court of chancery, before the statute of 
uses, when it is well known, that that court 
still favoured the conclusions of the common 
law. The use or trust declared upon the es- 
tate of a lessee for years was in fact the jiis 
precarium ; the cestuique trust having nothing 
to depend upon, but the honour and con- 
science of his trustee- It was noli till after the 
statute of uses, that the court of chancery, 
acting upon more liberal principles, and being 
under the necessity of once more watching 
over the consciences of men, found an op- 
portunity of supporting that as a trusty which 
the courts of common law rejected as an tw^ (44.) 
and of adopting a system in respect to the 
former, which is attended with all the benefits, 
and without any of the inconveniences, of the « 

latter. OaJthfi^ftther^ Hand, the^ courts of 
equity have never considered any fiduciary 
' interest as a use^ which was not considered as 
such before the statute 27 Hen. 8. Such a 
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Skct. vl construction would not have answered the 
Th« operation purposcs of- equity. Thus, for instance, no 
tut I Rich. 3. use, as I have mentioned, could be declared 

upon a lease for years, and it was not within 
the nature of 27 Hen. 8. ; yet the court of chan- 
eery conceived, that the confidence reposed 
in the lessee was as much to be observed m 
equity, as any other kind of use or trast. 
How was this confidence to be supported? 
Certainly not as a use, but as a trust, which 
the court of chancery could fashion according 
to the more modern notions of equity. If it 
had been supported as a use, it must have 
been adopted with all its defects. But it is 
certain, that the trust, declared upon a term 
of years, differs in most essential points, from 
what a use formerly was. 

(45.) Thus all thc^ questions concerning the capa* 

city of persons to stand seised to a use ar^ 
avoided in the case of modern trusts ; as the 
courts of equity fasten the trust upon the es- 
tate, and not upon the person. So there could 
be no implied use upon a lease for years "^, but 
trusts by implication are perhaps more fre<^ 
quent upon terms for years, than any other ' 
kind of property \ The wide difference in 
their construction between a modem trust of 

_ __ ^^ t 

"^ This it a point univer- Perk. f. 536. E^r, 10. «• 
tally acceded to by wri- ° See abo many other in* 

tert on the subject. See ttancetf post, c^ ^ 
the cases before cited, and 
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a term of years, and a use before the statute ^^^^ vi. 
of uses, forms, in my opinion, a very conclu- The opembn 

^ ^ , •^^ 1 /• and effect of cfat 

sive reason in favour of the position berore sut. t aicti. 3; 
submitted, that the former nev^r has been, 
nor can be, considered as the use described by 
the statute 1 Rich. S. 

« 

r shall now add the authorities^ confirming 
the points in question ; from which it will be 
perceived, that although the court of chan- 
cery, soon after the death of Hen, 8. had in 
tome measure overcome its scruples, by allow- 
ing the subpcsna to issue against tlie lessee (46«^ 
for years, being a trustee; it was not till 
after the reign of Elizabeth, that the trusts 
declared upon a term were held even assign- 
able in equity ; it being at the same time re- 
collected, that a ttse was always transferable in 
chancery *• 

It may not be improper to premise, that th^ 
title of the act of 1 Rich. 3. c. 1. is in these 
words : " All acts made by or against a ces^ 
'' tuique use shall be good against him, his 
" heirs, and feoffees in trust. ^' It would be 



* Upon examining the re- " statute 1 Rich, SJ* Upon 

•ftreoce to firooke, pi. 60* consideration^ however, the 

imd Crompton,.66. a. in the reference is evidently to 

preceding eaition of this the statute B Hen. ?• c. 4. 

.work, there appears to be and not to the statute of 

a mistake in tne passage. Richard ; and consequently 

The words in the original not applitable to this pkce« 
are, ** natvritkstanding the 

p2 
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sicT. VI. impossible to use words morie inapplicable t9 
The «?«»*»?« a trust declared uiM)n a possession of a lessee 

and-tfiece of tbe .. * * 

itit. I Rich. 3. or assignee for a term of years. The word 

seisedf in the- statute of uses 3,7 Hen. 8. was 
held sufficiently expressive to exclude leases 
or terms for years : it appears to me, that the 
words ^^ feoffees and heirs^^ as fully express 
the meaning of the legislature. 

The lord chancellor, in Easter term 28 
£liz. 'y put this question to the judges : A. 
being possessed of a lease for a term of years, 
granted all his estate and interest to B. and C. 
and. their assigns, to the use of the said A. and 
' his wife, for the term of their Jives, and of 
the logger liver of them ; and afterwards the 
said A. gave to a stranger such interest as he 
then had in the said lands in lease, and died : 
whether this grant made by A. gave all the 
term of B. and C. or not? And it was an- 
swered by all the justices and the chief 
(^70 baron, that the gift or grant of him, in trust 
for whom the term was granted, was void 
and out of the statutes of cestuiqw use : and 
in a note by the editor it is said, '^ and 1 R^ 
^' (c. 1.) and 27 Hen. 8.'' for which he cites 
Ridley's case. The observation, which 
Crompton (who wrote in the latter part of 
Elizabeth's reign) makes upon the case from 
Dyer, is much to the purpose ; " Mes done 
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" d'un terme pur ans al use est bon matter a *»*▼» vl 
^* c^est jour in conscience, et que il avera sub-. The opemion 

• 1 ' . M rot* ' tod effect of ihc 

"pcsna m le cQauncene\ . This remark sum iti<:iu|. 
clearly proves, that cestuique trust of a term 
was notjbrmerly entitled to the subpcena. 

Jenkins, mentioning this case (244, case 
fiO), s^s, ^^ The husband cannot assign this 
^^ trusty for a trust is nothing in laWf and uses 
*^' being abolished and joined to the posses- 
. '^ sion, this trust cannot be said to be a use/' 
In page 245, he adds, " Equity gives relief 
^ upon a devise ; but not upon an assignment 
^' of a trustJ'' It must be observed, that Jen- 
kins was speaking of the trust of a term for 
years. 

In the case of sir Moyle Finche ^ it was 
resolved by all the justices, ^^ that a trust 
''could not be assigned, because it was a mat- 
" ter in privity, and was in nature of a chose * 
•* in action, for cestuique trust had no power 
" g)f the land, but only to seek remedy by 
** subptena, and not like to cestuique use, for 
" thereof there should be possessiojratris, and 
" he should be sworn on juries in respect of (48.) 
'* the use, and he had power over the land by 
** the statute of 1 Rich, 3." — Here thea the 



^Crompton, 66< a. See in favour of a oeitttiqu« 

also Rooke o. ^ples, Ca- trust of a term, 

ry's Rep. 76. 21 & 22 Eliz. ^ 4 Inst, S$, 
where there was a decree 

P 3 
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<icT. vr. distinction cdntended for is acknowledged hf 
TMopMtiok all the judges, aird afterwards by the chatl* 
ittJiAith.^. cellor; and it is obaervaMei that sir Edward 

Coke, is an instance of tlie trust just de^ 
Scribed, cites the above^meotioned case from 
Dyen 

^ Gilbert, in his Law of Uses % is of opinion, 
that if A. had assigned ovter the land itself iti 
the case taken from I>yer, it would hive 
been good by 1 R. S* ; but die words he used 
were not sufficient to pass the land ityelf, for 
he had no intef^si therein. But of this no* 
tion it is sufficient to observe, that it is ndt 
only directly contrary to the authorities be- 
fore quoted, and to the reason of the thing, 
but would, if adopted, subvert the establish- 
ed practice of the profession. Besides, there 
is an evident absurdity in the distinction be- 
tween the grant of the land itself and of an 
interest therein ; for it is clear, that the sta- 
tute 1 R. 3. gave cestuique use an interest in 
the land ; and therefore if cestuique trus* of 
(49.) a tenii had been considered as a cestuique uSfe 
under that statute, the grant of his ifiterest 
' would have been as operative, as the grant of 
the land itself, for the purpose of passing the 
legal estate in the term \ 

< Gilb. Usas 109., ^ Vide Co. LitU M5. b. 

3 Ca 2^ «^ . 
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In a late case • where there was an out"* *««»• vl 
9tandinj? satisfied term of years (and conse* Theopentioa 

, •. * , wid efftct of tlie 

quently attendant upon the inheritance^ it suu i Rich 3. 
was argued, that this term was within the 
Stat Rich. 3.; and that the legal interest 
therein passed by a conveyance of the inhe- 
ritance. But it was unanimously held, that 
the statute Rich. 3. was not applicable to that 
case* 

The judges in the above case seem to con- 
i^ider the statute 1 Rich. S. as applicable to 
certain cases, which may now occur. The 
yords of Mr. justice Lawrence are, " With 
'•regard to the statute 1 Rich. 3. it does not 
" seem to me to be applicable to this case. 
^ The legislature, in passing that act, only in- 
V tended, that where a person, having an es- 
'* tate in possession, conveyed it to *a trustee 
'** to his own use, and afterwards conveyed it 
'* to a purchaser, he should not set up the es- 
'* tate in the cestuique trust (trustee) against 
" the purchaser : that is, that be should not 
" take advantage of his own fraud, and say, . 
" that the conveyance to the purchaser was 
" defective on account of the legal estate 
" not being in him, but being, in his trustee." . 

Jn Blake v. Foster % the same judge ob- 
served, that although the statute 1 Rich. 3. 

''Goodtide dem. Jonet * 6 Term Rep. 467* 49ib 
ir. Jones, 7 Term Rep. 47* 

D 4 
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Sect. VI. did DOt apply to the case just mentioned,. 
Th« opcratten ' " on furthcf Consideration the court were of 
smt. 1 Rich. 3. ^* opinion, that it extended to other cases.** 

I hav? not, uf)on the most attentive consi- 
deration, been able to discover any case, to 
which the statute 1 Rich. 3. 14 now appli- 
cable. 

Previously to the statute of uses, property 
was divided into use and possession ; and in aU 
cases where both the use and possession were 
united in one person, he was complete owner 
of the legal and beneficial interest, to which 
united interests the statute of 1 Rich. 3. could 
not by any means extend. ,jSince the statute 
of uses, 27 Hen. 8. if an estate be conveyed 
to A. and his heirs, to the use of B.. and his 
heirs, in trust for C. and his heirs, the pos- 
session or legal estate is vested by virtu? 6f 
the statute in B. : but the use limited to B, 
was the use to which the statute of 1 Rich. S. 
applied ; and the statute of uses, by convert- 
ing the use into a legal estate, has virtually 
deprived the- statute 1 Rich. 3. of the interest^ 
upon which it operated ■. The trust declared 
for C. was an interest unknown before the 
statute of uses. 

^ Thi«. point is properly of Uses and Trusts, 67. t« 
suggested by Mr. Sugden whose note I must beg tq 
ii^hi8*edition toGilb.ljaW refer^ ^ ' 
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The same observation will apply to the case Sect, vl 
of a conveyance unto, " mid to the use of,^' B. The operation 
and his heirs, in trust for C. and his heirs: ftac. xRIcIlj. 

' fbr although in this case the legal estate is 
not vested in B. by virtue of the statute of 
uses, the use to which the statute 1 Rich. 3. 
applied, is limited to B.; and by the union 
of the use and possession in him, he has 
every legal and beneficial interest known be- 
fore the statute of 1 Rich, 3. That statute 
cannot fairly be applied to a fiduciary interest, 

. created subsequently to it, in consequence of 
the constructive operation of the statute 
27 H. 8. 

r 

The remaining case, to be considered, is 
the special trust before noticed. A convey- 
ance is made to A. and his heirs, without any 
express declaration of the use, upon trust, or 
to. the intent, that he shall convey to B. ; or 
to the intent, that he shall be a tenant to the 
praecipe for suffering a common reco\^ry ; or 
to the intent, that he shall reconvey to the 
grantor. In all these cases, a seisin is trans- 
ferred to . B. by the course of the common 
law : and as the special trust or intent must 
necessarily prevent the use fVom resulting to 
the grantor, the grantee must have a com* 
plete legal estate without the aid of, and unaf- 
fected by, the statute of uses 27 H. 8. That sta- 
tute uses thfs ^ord trusty as well as uscy and as- 
by the former wprd^ it ma^ extqjd to t)9« 
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s^€T. VL neficial interests^ not within the statute I Ricb» 



. • » ^..11 



Th€ operation 3. • as for instance, to the trust declared upon 
^M. I Rich. 5* the estate of tenant for life ; andy as it if 
_ A conceived, to the use or trust declared upon 
; f '^<^ 6-S ^1^ the seisin oF tenant in tail. But there is n0 
or? / fii5^ ground to contend^ that the stet. I Rich. 3. 
/^ : '/ cT / ^ ivhicb adopts the word "we" only, can ex- 
tend to any fiduciary interest not execiite^ at 
this time by the statute of us«s : that the 
"ftrord use in the statute 1 Rich. 3. should have 
i more extensive operation, tban i^ the star 
tute 27 Hen. S. 

The practical consequences would b|9^ex* 
tremely injurious, if special trusts of this 
l^ind were considered within the stat. 1 Rich* S» 
Thus, if a tenant in tail convened £^r the 
purpose of making a tenant to the prjaecipe 
for suffering a recovery, which recovery w.bqi 
$uiFered should enure to the use of himself in 
fee; he might, by inadvertently conv^eying 
' the freehold previous to suffering the.i^pcp* 
xeryy render such recovery inoperative. Othftr 
cases might be produced of a similar natum. 

It remains to be observed, that by the sta* 
N tute of 50 Ed, 3. c. 6. the special trust there 
noticed, was subject to an execution by a ere- 
ditor of the cestuique trust ; 4ut the estate 
of cestuique use was not extendible till the 
19 H. 7. c. 15. From this it appears, that. the, 
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legislature did not consider the use and spe- Stcr. vi. 

^1 trust to be the same* The operation 

andeSsccof cht 
Stat. X Rich. 3. 

($.) Perkins says', ^* If cestuique use be or the alien*. 
^^ of a reversion, he may grant tlie same as qae use in re- 
** well as if he were in possession, and that '^*^'"* **^ 
** by the statute of Richard 3. made in the {5a) 
^* first year of his reign, cap. 1 ." But Perkins, 
ia this instance, cites no authority in support 
€ff has assertion^ and he is clearly wrong. 
His position is contradicted by the determi* 
nation in Delamer's case^, in which it was 
decided^ that the statute only intended to 
give the present possessor of the use a power 
9f alienation, and did not extend to those in 
leosainder or reversion^. Upon the same 
principle, the statute did not extend to ces- 
tuque use, who had only a naked right to 
the U86, the establishment of which depend* 
ed upon the entry of his feoffees K But if 
tbe ieo^fees to uses had been disseised, and 
eestuique use had released to the disseisor; or if 
tbe disseisor had enfeoffed eestuique use, who 
had' enfeoffed a stranger : in either case, the 
entry of the feoffees was barred K . 

'Perk. 8. 98. Perkins is < Plowd. S48. SSO. 1 Co. ^ 

•ka wrong (as the nutho- 128. a. b. 

.rities before cited prove), ^ Bro. Feof. al« Uses, pL 

when he asserts, tnat te- 44^ B. N. C* 75* 

na^t in tail» for life, or for ^ ?lowd. S5U Gilb. Uses, 

jear8» coiUd stand seised 27, 28. 

to an express use before ^ Plowd. S51| S5& 
the statute 37 Hen. $• See 
Perk. i;37. 
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The operation 
tfidefftctofthe 
Stat, t Rich. 3. 

Of leases by 
cestuique use 
in fee. 
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(4.) Cestuique . use, by this statute, might 
have made a lease for years, rendering rent, 
for which he might have brought his action, 
but could not have avowed^: 4nd a reserva* 
tion of rent by cestuique use, would have 
carried it to the heh", although not particu* 
krly named for that purpose*. But notwith* 
standing cestuique use was enabled to. make 
a lease for life or years, the reversion was 
still in the feoffees, who might have brought 
an action notwithstanding the want of pri* 
vity ". 



Of dtvtwt by 
cettuiquc uae* 



(5i) Cestuique use could not devise the 
lands by the equity of 1 Richai*d 3 ^ This con- 
struction wa:^ adopted for obvious reasons* 
Although the statute established the l^;al 
conveyances of cestuique use, neither the 
words, nor the equity of it, enabled him to 
convey the possession of his .trustees by an 
instrument at that time, not applicable to the 
transfer of real property : for lands before 
the statute 32 Hen. 8. were not devisable. 



Where cestui- (6.) It was also Said, that if a lord, or a 
»th"e*ioTd or grantee of a rent-charge, had been also ces- 

grantee of a rent- 

***'**• »2? Hen. 8. IS. Bro. 



Feof. al. Uses, pL 6. 

» Ibid. d. 18. 

» Year Book 5 Hen. 7- 
5. b. See the Year Book 
27 Hen. 8. IS. b. " If 
" cestuique use in fee make 
*' a gift in tail, of wbom 



«< shall the tenant in tail 
** hold i DdnshUm Comm 
*< me semble de nullaj. 
** Frtzh» Bien dit, par ma 
** foit il est cler q*il tient d^ 
« les feoffees." 
• Dy. 74. a^ 143, ^ 
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tuique use of the lahdy and after the statute s«ct. vi. | 
of 1 R. S. cestuique use had made a feoffment The opmti<« 

and effeci of thf 

in fee ; although the land passed from the tm. % Rich. 3. 
feoffees, and his feoffment was warranted by (52.) 
the statute, yet the seignory or rent-charge 
was extinguished**. And further, it was de* 
termincd, that the land of cestuique use was 
bound by his statute merchant, statute staple^ 
and by elegit, by the statute 1 Rich. 3 p. 

VI I. But to proceed in the historical ac* Sect, vil 
count of uses : Richard the third, when duke ^22 ^nu2^ 
of Gloucester, had frequently . been made **^ H S?i[ •• 
feoffee to uses. Now as the king could not 
be 3eised to a use^ upon the assumption 
of the crown, Richard would have held the 
lands dischai'ged of the uses. Therefore, as 
sir William Blackstone observes \ to obviate 
so notorious an injustice, an act of parliament* 
was immediately passed, which ordained, that 
where he had been so enfeoffed jointly with 
other^. persons, the land should vest in the 
other feoffees, as if he had not been named; (55.) 
and that where he stood solely enfeoffed, the 
estate itself should vest in cestuique use, ia 
)ike manner as he had the use. 



« Co. Lin. 52. a. Gilb. ' 1 Rich. L c. 5. ThoM 

D108, SL * lands, whereof the kipe 

vYear Book 7 Hen. 7. was enfeoffed jointly with 

6. Bro. Eeof. al. Uses, pi. others to the use of the 

S5. feoffor, shall be in his co« 

4 8 Com. S32. feoffees. 
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Sect. vit. The fifst act of parliament, which passed 
Ue history ot in the succeecUns: king's reisii, related to 
to 23 Hen, •• uses^ The statute 1 Hen. 7. made ^ for* 
medan maintainable against the pernors of the 
profits of land enfeoffed to uses. It also 
allowed the tenant in the same action to have 
aid prat/a\ vouc/ie?^, age, and other advaa^ 
tages. 

This statute, which gave a formedon only 
by express name against cesttdquc use, was 
construed to extend to a sch^e facias to ex^ 
ecute an estate tail in remainder by equity \ 
But in the construction of this act, it was 
.lield in a case ®, where a scii^e facias was. 
i)roaght against tlie pernor of the profits, 



* ** Ffrtt, that where di- 
'*Ters of the ldDg*9 sub- 
*^ jects having cause of ac- 
^ tion by formedon in the 
•< descender, or else in the 
*• remainder, by force of 
<* any tail for lands and te» 
^ nement«, be defrauded 
^ and delayed of their said 
^ actions, and oflentimtt 
** without remedy, because 
^ of feoffinents made of the 
^ same lands and tanemente 
^ to persons unknown, to 
^ the intent that the 4e« 
M mandant should not 
^ know, against whom they 
^ shall take their actions ; 
^^ it ordained, that the 
<« demandant in every such 
**case have his action 

against the pernor or per* 



«ff 



<< nors iof die lands, ice* 
*< demanded, whereof any 
*' person or persons had 
** oeen enfeoffed to his or 
**• their use ; and the same 
<< pernor or pernors named 
^ as tenant or tenants Id 
** the said action, havet the 
•< same vouchers, and their 
<< lieu thereupon, aid pn^* 
<<<er, and all other advaii'* 
*< tages, as the same pernor 
<< or perooni should hat^ 
^ had, if they were tenants 
<< indeed^ or as their feof- 
<< fees should have had, if 
'< the same action had been 
<' conoeived against them,'^ 

M Co. ISL b. 
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that the pernor should not vouch; for it Secr.vii. 
should be intended in such action, in which TheWstoiyoc 
he might vouch : and that the words of the ta 23 Hen. «, 
act did not alter the law of vouchee, and ^ ^ 
give to the pernor any new voucher. 

Among the inconveniences, which attended 
the introduction of uses, it was found, that 
lords lost the benefit of wardship ; and, there- 
fore, by a statute 4 Hen. 7. c. 17- the sta- 
tute of Marlbridge was confirmed ; and it 
was also provided, that the heir of cestuique 
use of lands held by knight service, being 
within age, should be in ward ; and being of 
full age, should pay relief. On the con* 
trary, for the benefit of the heir of cestuique 
use, the same statute provided, that he should 
have an action against his guardian commit- 
ting waste. 

By the 19 Hen. 7. c. 15. the lands of cesr 
luique use were made subject to execution 
for his debt, by judgment, recognizance, 
statute merchant, and of the staple. The 
lands of cestuique use holden in soccage^ were 
also made liable to satisfy the lord his relief, 
heriot, and other duties. -Cestuique use also (^7,^ 
was allowed to have the same advantas:es 
he might have had, if he had been tenant of 
the land. And, lastly, the lands of cestui- 
que use, being a '1)on4n^An, were made seiz^ 
i^le by the Iord« 
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&cT.jm. VIII. We have seen, that by the statute 

^Hrt'g^^Md ^^ ^^ Rich.-2. c. 5. lands conveyed to the 

SL^^T" use of religious houses, or bodies corporate, 

were amortized by license from the crown. 
But that statute did not extend to convey- 
ances in trust for parish churches, chapels, 
churchwardens, companies, fraternities, &c. 
erected by common assent^ and not being bo- 
dies corporate. Now these alienations were 
as prejudicial to the lords, as alienations in 
mortmain : for they thereby lost their wards, 
heriots, reliefs', &c. To remedy this mis- 
# chief the statute of 23 Hen. 8. c. 10. was 
made. It recites, " That by reason of feof- 
ments made of trust of manors, &c. to the 
use of parish churches, chapels, church war- 
*^ dens, guilds, fraternities, commonalties, 
(58.) " companies, or brotherhoods, erected or 
*^ made of devotion, or by common assent of 
" the people, without any corporation^ and to 
'^ the uses and intents to have obits perpetual, 
** or any continual service of a priest for ever, 
** &c. or to anv other like uses and intents, 
" there groweth to the king our sovereiga 
" lord, and to other lords and subjects of the 
*^ realm, the same like losses and inconve- 
** niences, and is as much prejudicial to them, 
*^ as doth and is in case where lands are alien- 
** ed in mortmaui : be it therefore enacted, 

• 1 Co. 23. b. 



4i 
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'* That all and every such uses, intentSi and s»ct. viu. 

•* purposes, of what name, nature^ or quality o^^ itetdte 

*' the same shall be called, &c. shall be ut- the construe- 

^ terly void ; and if any person, in default of 

^* this statute, do bind their heirs, &c. that 

" them every such pain, penalty, craft, co- 

** lour, and every other thing, &c. shall be 

^' utterly void : and that this statute shall be 

** always interpreted, &;c- most beneficially to 

** the destruction of such uses, &c. and of 

** all other like uses and intents." 

• • 

I shall make a few observations 'on this 
statute. — In the first place, it was made to 
prevent conveyances of land, &c. in trust 
for superstitious puFposes, such as to pray (59.) 
fbr souls (supposed to be in purgatory; but 
it was not intended to prevent alienations 
in trust for good and charitable purposes; ' - 
such as finding of a preacher, maintenance 
of a school, relief and comfort of maimed 
soldiers, sustenance of poor people^ repara- . 
tibn of churches^ highways, bridges, cause- 
ways, discharging of poor inhabitants of a 
town of common charges, for making of a 
stock for poor labourers in husbandry, and 
poor apprentices, and for the marriage of 
poor virgins, and other like charitable uses ; 
jFor, as it has been properly observed, *^ no 
''^me has been so barbarous as to abolish 
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sicT.viiL "learning and knowledge, nor so uncha* 
Of the statute " iitable as to prohibit relieving the poor ^** . 

the oonstnio- , 

2dly. Tliis act did not itiake the conveyr- 
ance itself void, nor did it give the lord any 
title to enter for mortmain (like the 15 Rich- 
ard 2. c. 5.): but it made the use void^ 
Therefore if the feoffment had been within. 
(6a) this statute, the feoffees (if no consideration, 
had been expressed) would have stood seised, 
notwithstanding the declaration of uses, tQ« 
the use of the feoffor and hb heirs ; but if 
there had been a consideration, though 
merely liominal, the use would bare vthted 
in the feoffees \ 

Sect- O. IX. I have now noticed all the ttatntes. 
The requisitM \|rhich I am aware of, relating to uses, pre- 

to oe ooienrcd *^ - 

10 fusing uMt. viously to the statute of 27 Hen. 8. c, 10. 
'^ These stati^tes all tend to consider ccstuiquc 
use as the real owner of the land ; and indeed 
he was made completely so by the statute ' 
27 Hen. 8. c* 10. But it will be necessary, 
in this ^place, to consider the learning of 
uses before that statute was enacted* Vst^ 
had undergone many refinements; and al- 
though several acts were passed to prevent * 
the injustice, which these refinemqnta pro* 



* i Co. 24. a. 26. a. tomey General v. WluN^ 

' 1 Cow 2%. a. See At- wood, I Ves. 53& ' 
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dttced; yet none of them were found effectual Sect, ix, 
to remedy the evil. 'n** reqawcw 

'' to be observed. 

in raising uses. 

I shall now consider the requisites to be ^ '' 
observed in raising used. 

(1.) There should have been a person or ApmDnapf 
persons capable of standing seised to a use. moxaT^wS, 
Generally every common person not incapa- 
citated to take, by way of grant, could stand 
seised to a use : and, therefore, a feme covert^ 
or an infant; might have ^tood seised to a 
nae\ 



A use was befbre described to be a trust or 
confidence; which was not issuing out of land, 
but as a thing collateral, annexed in privity to 
the estate^ and to the person touching the land. 
It follows from this explanation of a use, that ' 

whenever the legal estate vested in a person^ 
in whom the confidence of person^ or privity of 
estate failed^ the use was either destroyed, or 
for a time suspended. 

Therefbte, a lord by escheat, or of a viUein, ^s to pti?ity ft 
could not stand seised to a use ; because the *'*%8 \ 
^e of the lord accrued to him either by rea- 
son of the seignory of the land, or of the 
villein ; which title was higher than the use; 

s 

• Ba. UfMy Si* Bro. Fepf* al. Uses, p« £1. Shep. T. 516!^ 
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• 

The requisiti^s 
tabe obiervcd' 
iH raising uses. 
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or couficlence, and therefore could not be 
subject to it. And the same rule applied tq 
a lord, who entered for mortmain, or who re- 
covered hy a cessavit, &c. for his title was 
paramount to the use^ 



/ 



(64.) 



tenant by the curtesy could not stafnd 
seised to a use ; for he was in by the act of 
law in consideration of marriage, and was 
not in in privity of estate ^ And it seems^ 
by the better opinion, that a tenant in dower 
could not stand seised to a use ^ ; and that for. 
the same reason. This point, however, baa 
been doubted by Gilbert, though he seems to 
acquiesce in it in another place ^. So nei* 
ther could a disseisor, abator, nor intruder, 

« 

stand seised ta a use, although he had notice ^ 
So if a feoffee to uses had bound himself in 
a statute^ &c. and the conuzee had taken out 
execution thereupon, he would have held thf • 
land discharged of the uses ^. 



Confidence of 
pertpn. 



Although there had been privity of estate, 
yet if conjidence^ either expressed, or implied, 
failed in the person, the use was destroyed^ 
or suspended. Thus, if a feoffee to uses had 
for a valuable consideration enfeoffed another^ 



M Co. 122. a. 139. b. 
$. N. C. 60. 

« 1 Co. 122. a. 

^Ibid. See 2ii Vin. 184. 
fod tl^e cases collected ia 
tbe Ikotes to pi. 15^ IS. 



•Gilb.U8eB,lL171. 
f 1 Co. 122. a. Ii9. b. ' 
> Bro. pQof. lO. Uses, pL. 

10. 



i 
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i 

who had no notice of the former uses, there Sict. ix. 
was privity of estate, but no confidence in The nqwahf 
the person of the second feoffee ; and con- S raising iLs. 
sequently the use was gone\ If the feoff- 
ment had been made without consideration to 
a person, who had no notice ' ; or upon a ^a« 
luable consideration to one, who had notice^; 
ih each case the privity of estate, and con- 
fidence in the person, were preserved; and 
the feoffee took the estate subject to the for- ■ 

mer uses. 

If there had been tenant for life, remainder 
in fee to the use of another, and the tenant . /^ \ 
for life had made a feoffment to one, who 
badt notice ; the feoffee could not have stood 
seised to the former use; for that use was 
annexed to one estate^ and he was in of. 
ataother \ 

The king could not stand seised to a use ; 
imd therefore if lands had been conveyed to 
the king and a subject, J>our term de kur vies^ 
to certain uses, such uses were void as to a 
moiety of the la^ds"". Neither could the 
queen be a feoffee to uses 



n 



^ 1 Co. 129. b. Abbot » Year Book 7 Ed. 4. 

of Bury ▼• Bokcnham, Dy. 17. Ba. Use8,56» 57. Berk* 

Sf 33 Hen. 6. 16* ley*sc«se. Piowd.2S8. (e^. 

* 1 Qo. 122. b. See the cases coUected in 

^ Plowed. ^51. Year Book notes to pi. 4. in 22 Vuk^ 

5 Ed. 4. 7. 182. 

» i Co* 122. b. » Bac. Uses, 57. 

Z 3 
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skct. IX. A corporation, abb^, mayor, commonalty^ 
The leqnbitet and persons attainted ^ were under the like 
ta mmag uses, disability. So in a case, where an alien and 

another person were enfeoffed to uses, tfie 
crown became entitled to a moiety of the land 
discharged of the uses K 

I have already stated th^ grounds and au« 

thorities, upon which I conclude, that neither 

(66.) tenant in tail, for life, nor years, could stand 

seised to a use. It must be added, that an 

occupant should not stand seised to a use ^. 

A penon ca. (S.) There should have been a person CV 
il^gof Mid^be pable of receiving or taking the use. 

use. 

As to this point it may be observed, that 
all persons capable of taking a conveyance 
of the lands, might have taken the same es<* 
tate by way of use ; therefore the limitation 
of a use to a corporation was good, if a li- 
cense for that purpose had been obtained''. 
So the king could have been cestuique use by 
matter of record ; and therefore if a fine had 



"^ B. N. C. Ga Bro. Feof, » King v^Boysi, Dy. 28S« 

a). Uses, 40. 1 Co. lSt« a. % See catef collected in 

Ba. Uses, 57, 58, 59. Dy; note to pL 18. in 92 Vin. 

8. b. See Halfpenny's caae, 18^. 

Year Book U Hen. 8. 8. a. « Br^ Kofi ai. Uses, pL 

22 Vin. 182, 188. and the la M Vin. 18S. ^ 7. 

several cases collected in Thecase ii^ Hard. 468, wae 

note to pL 6. as to a corpo* a irust, and not a m^ 

ration. «Shsp.T.50Ck 
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Jfeen levied, or recovery suffered, and the use Sect. ix. 
declared to the king by deed inrolled, the Tbcr«qubitet 

• .. . . ^ i' ■• i 1 • *® ^ observed 

King would have been entitled as cestuique in nisini^ vwi. 
use, though ne was not a party to the decla- 
ration '« But it was absolutely necessary, that 
both the declaration and conveyance should 
l>e mMter oiT record. 

The limitation of a use to the parishioners (57,) 
^f any particular place was void*. 

Whether an alien could have been cestuique 
us6 was an undetermined point ; some hold- 
ing, that a use, being merely in conscience, 
equity might have directed the execution of 
it for the benefit of the alien ^ ; whilst others 
contended, that an alien could not have com* 
pelled the feoffees to execute the use ; it being 
contrary to the policy of tlie law of the king* 
dbm, that an alien should pl^d or be implead- 
ed touching lands in any of our courts ^, 

(S.) There should have been either a consi- a ooiuidentft« 
deration to raise, or a declaration of, the use. ^^ tfa« oh!!^ 
Indeed, where an express declaration of the 

'Bao. Uftt, 60* tlie StaA. S? Hen, 8. o. la 

. • Ye«r Book JS Hen. ?• • Gilb. Uscm, 43. AJIen, 

a b. Bro. Eeof, si. Uses, 15, 16. Styles, 40. Ba. 

m 8li0p.T.dO9. Sea 22 Ums, 48. See .22 Vin. 

Viiu 247. (B. a.) 247. and cases collected in 

^ 18 Hen. 1. W*wu Bro. note .to pi. 1. See post, 

Feof. aL Uses, pi. 29. . Al* whether an alien may be 

leoi 14* Vld^ rreamble to cestuique trust at tbU day. 

£ 4 
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Skct. IX. use was made on the feofiment, a pecuniary 
The requisites Consideration, or the want of it, cquld not 

to be obienred . i i i m ^ •/• a ' 

in ratwng iocs, vary the use sp declared ^. Therefore,, if A^ 

^ •' had delivered money to J. S. for the purpose 

of purchasing lapds for hio), ^nd J. S. had 

purchased them to his cnvn use^ no use could 

have resulted to, or be implied in, A.* So if 

A. in consideration of lOOL paid t6 him by 

B. had enfeoffed B. and C. : the declaration 
of the use to B. and C. would have been good, 
notwithstanding the payment of the money 
by B. only y. 

* • 

When no declaration of the use was made^ 
the consid^ation paid by the feoffee or grau- 
^ tee created a use for him. If neither a coii« 
sideration had been paid or reserved, nor a 
declaration made, the use would have resulted 
to the grantor ', and he would have been in 
as of the old use. It was therefore deter* 
mined, that if a man, seised ex parte matemd, 
had made a feoffment, levied a fine, or suffer*, 
ed a recovery without having declared the 
use, and without consideration, the use would 
have resulted to him and his heirs on the part. 
(69.) of his mother \ This observation will apply 

"^ Perk. S. 537- See » Perk* 5S3. 

Calthorp's case, Moor, 102. * 1 Co. 100. b. Har. Co. 

1 Co. 176. b. Litt. 12. b.N. % 8 Salk. 

« Bro. Feof. al. Uset, 40. 591. 3 Lev. 406. 2 Roll. 

S^e infra, chap. 3. as to Ab. 73a S P* W. 139. See 

trusis. 22 Vin. 134. pi. 4s S. and 

3^ Sanie*0caae|2RoU. Ab. the cases collected in th^ 

791, notes. 



\ 
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• 

to the conveyance by lease and release, as I 3,^^^ ^t 
shall endeavour hert^after to explain. So If The icqnintes 
there had been two joint tenants, the one in ^JS^Jj^ 
fee, and the other for life, and they had le? 
vied a fine witl^put having declared the use, 
]t would hav^ resulted to th^m according to 
their estates or interests in the land^ In like 
manner, if A. seised in fee of an estate, had 
joined with B. in levying a fine, without a de« 
claration of the use, it would have resi^lt^ 
to A. only, and h js heirs % 

It should seem, that v^y pecuniary consi- 
deration, however trifling it might have been, 
or any rent reserved, however inconsiderable^ 
would have been sufficient to raise the use to 
the feoffee, conuzee, or yecoveror^. 



The above remarks applied only to convey- 
apces injee. The conveyance or creation of 
of estates tailj for life, or years (so far as re- (70.) 
lated to the doctrine of uses), depended upon 
^ifftprent principles •• 

• In respect of grants of incorporeal pro* 
perty, it must be noticed, that if a man 
seised, of a rent-charge in fee, had made a 
conveyance of it, without having declared 
the use, and without any consideration, the 

^ Be<4(with's ca8#, 2 Co. ' Porter's ^aa^, J ., Co. 
S8.». • 24- a. 2 Roll. Ai). 787, 788, 

^ Ibid. ^ See antei 40 to 50. 
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sier. uc grantee woiild have sto6d seised to the use of 
the rtqtdritet the eraAtor dud his heirs ^. But if the pro-* 
imntttflfuRfc prietor of huds had granted a rent- charge 

titereout unto a stranger, the law would not 
j)fe*uine, that such grant was intended for 
the grantor's use, thbugh no lise had been de* 
dared, ndr consideration paid ^ ; and upon 
A conVeyancfe of a Seignory or rent in tail, 
fot life, or for years, without declaration of 
the use, and Vrithout consideration, the gran^ 
tee would have beeti teised to his own use^. 

A substance or (4.)^ There should have been a sufficient 

substance br liereditanient, oiit of which the 
use might have arislBti. Thus, all local inhe* 
ritancbs, as lands, houses, rents iu esse, re^ 
(71.) versions, remainders, liberties, and fran-^ 
chises, might have been conveyed to uses. 
But it was different as to personal inherit-* 
ances, such as annuities. So, it was said, 
' that tises could not have been raised out of 

itich things, qu(B ipso usu cohsumuhtur, as com«t 
mons, ways in gross, or authorities granted to 
a man and his heirs to hunt in & park, chaAe, 
or forest *. 

'Sect. X. X. I shall oow examine the properties of 

¥he properties ^e tiSC. 
•f a UK. 

' Perk. S. SSa * Thld. 537. 

I n)id« S$l. \ Wm. Jones, 127, 
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(L) ft was desceDdiUe accMcKiig iA tlie stcr. t. ^' 
rules of the ccHnmoa law respecting estates of Hie praperOte 
inh^tance*; the courts of equity haviiijg, n TjjTjL uJ du 
in this instance^ adopted the maxin^ 4SftM'« ^^ 
tus sefuitur legem. There might fakve 
haen a poseessh Jratru of a use^; though 
indeed lord Bacon calls diis a vulgar opi«* 
nion ® ; observing, that it meant Botfaing inore^ 
than that the chancellor would consult with 
the rules of law, where the mtention of the 
parties did not specially appear. The rule, (7S.) 
however, was certainly established in chau* 
eery. 

So the use of lands held in borough JBng« 
lish would have descended to the youngest 
son, and that of gavelkind to all the sons ^ ; 
and where there was a custom of a manor, 
that the lands should descend to the eldest 
daughter, in default of sons, it was deter- 
mined, Aat the use should descend in like 
mmIler^ 



.•2RolLAb.7S0« If a tohioi* Sir Joh^ HuMSjr'i 

man holds of the king be- case, Bro. Nosme, pL 1. 

fere thestamt^ of uses, and 40. Mardi. N. C. 87. Dy- 

infeoft others to his own er, 1SS« pL 6. See post, 

use during his life, with re- 135. 

Bidnder OTsir in fait, re- ^ Tetr Bsoh 5 £d. 4w 

mainder to his right heirs, 7. b. 1 Cb. 88. a. 121. b. 

and diBss the reversion cfe- 4r Co. 22. a. Co. litt. 19L 

•cends to the Atf^« Bro. tl- b. Dy. 10, 11. Pto^d. 58. 

▼^, pL SK So if the ul- * Bat:. tJsetf, 11. 

timate limitation of the use '2 RoO. Ab. 78a I €d. 

was to the grantor's right 8^. m. 

betrs, although no express * 2 BolL Ah* 78(X 
(icticular use was limited 
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8«eT. Xr (2.) The use was devisable before the sta- 
The properties tute of wills« After the conquest a devise 
iiwwdevis. could not Operate upon the lands; because^ 
^^* by the common law th? ceremony of livery 

of seisin was necessary to the transfer of 
them ; and because it was contrary to the na-^ 
ture of a feud, that the feudatory should dis- 
pose of it by will. But the courts of equity, 
under the colour of allowing a devise of the 
use, did in effect permit the legal interest iu 
t734 the lands to be devised ^. An infant however 
was disabled from devising the use ^^ 

h wat iiitn- (3.) As cestuique use might have devised^ 

so h0^ might have aliened or transferred the 
use^ ; and by the statute 1 Rich. S. he might 
have conveyed the legal estate. But it is ob«r 
s^rvable, that in the case of a feme covert, a • 
gn^ was necessary to pass her use \ 

Ccituiqtiewc (4.) But cestuique use, in respect to the 
imru nor oi legal owucrship of the land, had neither jus^ 

in rcy nor ad rem \ Therefore when in pos-* 

^lession, he was considered merely as tenant. 

(740 ^y sufferance \ He could not bring an ac* 



f See Wright's Ten, 172. > Year Book 7 Ed« 4^ 
174. ed. 1768. Year Book U. 
lO Hen. 7. 26. 27 Hen. 8. ^ 1 Co. 121. b. W. Jonef» 
7. 1 Co. 125. b. . 127. Bac« Uaes, 5. 

t See Year Book 21 Ed/ ^ Year Book 15 Hen. 7. 

2. 4 Ed. 4. 8. Bro. Feof. 



f««r. 



4,24. 2 Roll. Ab; 779. 
*» Bro. Feof. w. Uses, pi. 



al. Uses, 39. Plowd. S. a.- 
44. B. N. C. 75. riowd. (Basset v.. Manxell.) See^ 
350. Bac. Uses^ ^6. * ^Y\xu ^^ pi. 2» 3« an^ 



» * 
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eBJLT^ i«l Stat. 27 H. & c. 101 

tion^ avo% ii6r justify for damage faisant in sact. ic 
his own name "• When he made a leaae 'pur* tiw piopcrdts ' 
«uant to the statute I Rich. 3. the reversion ^^*^* 
still continued in the feoffeesi who might 
have brought an action for waste^ or have ^i- 
tered for a forfeiture \ By force of the last* 
mentioned statute, he might have granted 
•the herbage or corn, yet he could not have 
taken them for his own use ^. So his wife 
was not dowable of the use?; andthehus^ 
band of feme cestuique use could not hav^ 
his curtesy \ Cestuique use did not forfeit 
his lands for treason nor felony ' ; and the 
use was not considered as assets in the hands 
of the heir, nor executor^ to satisfy credit 
tors*. ^ 

The several statutes before enumerated, 
and the preamble of the statute 27 Hen. 8. 
c. 10. point out other inconveniences attend- 

« 

ing the above principle, that cestuique use (75,) 
had no l^gal right nor title to the lands. 



tdhe cit3es collected in the * Bro. pL IS* 5 Hea* 

Mte .to pL 9. It shoulji 7. 2. 

sei;m from Hard. 491. that p Perk. S. 349. 

he was considered as tenant ^ n)id« 463* 1 Co. 125« 

at will, and might there- .b. ' . 

fore have taken a release. ' Jenk. Cent* 190« 

But cont. Bac. 24. Sem. Year Book 5 Ed. 4t pU 

" Bro. Feof. al. Uses, pi. 18. • ^ 

89. 13 b. U Co. 12L b* 

» Ibid. 26. Year Book 
6 Hen. 7. ^ 



9^%.%^ ^^' Cestuiqoe uae^ iadeed^ might have 
Tt^^fOf^Sm, tnm iwiom upon an ioques(^: batthianilt 
ijJI,^ wasi established under particuiar oircuai» 
!^l^ stsnoes; for, aa sir Edward Gokeobseive^ 



vpon an in. sit the time of makixur the statute £ Hen^ A 

c 3i the gspeatec part of t^ lands in the king^ 
dom was held in use; an event occasioned by 
the unhappy controversy between the houses 
o£ York and Lancaster; Now that statute 
wast made to remedy a mischief/ which hap- 
pened from the sheriffs having frequently re« 
turned men of no uiiderstanding^y and it 
therefbiie provides, that he should return- pro* 
poTi men. The ceurts, therefore, for the ad^ 
isancement and expedition of justice, extend^ 
ed it (against the letter) to the cestuique usi 
of lands, and not to his feoffees. 



TbtfiBofieewM (Q\ As to the feoffee, he was complete 

of the land at law. He performed the 



(7&) £ei^ duties.^ ; his wife had dower ^ ; and 
his es.tate was subject to wardship, relief, &C4 
He had power of selling the lands, and for* 
fl^ited them for treason or felony* In short^i) 
he might have brought actions, and have ex^ 
ercfsed, every kind of ownership over, or in- 
respect of, the lands ^^ 

* Co, Litu 27«* a* * Bro, Peof. al. Ow* ^ 
•See Year Book 15 10. 

Hen. 7. IS- r Dir. 9. b. Jcnk. 19^ 

* See note 1. Bud« Co. and the severai esses to< 
LitU 271* b. fore citecL 
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(7.) We have s^n, that the use ^lA^ in Sect, x, 
some instances^ ensue the nature pf the land ; The propertiei^ 
as in cases of descent, and where it had been ug^^^J^^^in 
declared, or resulted, to the grantor, pr feoffor, """y initanws 
But, uses, as Bacon observes^ differed in many r o «w« < » - 
instances from cases of possession. Thus, by 
the common law, warranty could not have 
bound the right of a use^ as it would have 
done the right of possession '• There was no 
necessity at common law for a consideration 
to establish a deed, nor did notice constitute 
covin : but it has already been explained, how , 

materially \ conveyance to uses was affected 
ly the want of a consideration, or by notice* 
In tl^e case of possession, a rent out of landf 
and the land itself, cannot stand together: 
but it was otherwise in the case of a use. To (77.) 
the above differences, mentioned by Bacon ■, 
I may add; that the word, Aeifj, was neces- 
sary at common law to create an estate; in fee- 
simpje. But if a bargain and sale had been 
made before the statute of uses, thci bargainee 
would have had an estate in fee in the use 
without the word heirs ^; because the bo^r- 
gainee having paid a valuable, consideration^ 
the courts ojf equity would have directed the 
use according to the intention of the parties. 
So if an estate had been limited at common 
law to a man, and to such woman as he ' 

* B«j. Uscf, 12- ^1 Co. 100. b. Co. Liti 

^ Se« Bac. Ubeji, fr<mi 11 9. b. 
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^«CT. X. isliotild afterwards marry, the man would have 
rtt propeitiet taken the whole * : but the limitation of thd 

use in the above manner would have been 
good \ So if there had been a feoffment in 
fee to the use of A. for years, with remaindef 
to the use of the right heirs of J. S, thi^ 
contingent remainder would have been good; 
for the feoffees remained tenants of the^ 
freehold *. 

THesmtttear XI. Such then was the learning, and such 
(78.) °' the state of uses at the time, when it was 
deemed expedient to pass the statute S7 Hen*. 
. 8. c. 101 commonly called the statute of uses. 
They were attended, as the reader must have 
remarked, with considerable inconveniencies, 
and serious mischiefs ; and they had hitherto 
baffled the partial attacks of the legislature. 
It was now found expedient to apply some 
effectual remedy to the evil ; and it is said, 
that Henry the Eightli, being displeased at 
the loss of wardships, and at other injuries 
done to him, complained to the judges of the<^ 
defect of the law in that respect ; and that 
they hinted to him, " that if the possession 
" might be joined to the use, all would go ^ 
"well ^" This advice probably laid thefouud- 
ation of the statute of uses. 



« Moor. 96<, pi. S40. * I Co. 135. t. 

* 1 Co. 101. a. Dy. 19a f 2 Leoa. 17, 18. 
pi. 17, 18. * 
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The statute recites, " Where by the com- Sict. xi. 
** mon laws of this realm, lands, tenements, J^ «»*«*« »7 

Hen, 8. c. lo. 

** and hereditaments be not deviseable by tes- p^^^^j^ 
'^ tament, nor ought to be transferred from 
^* one to another, but by solemn livery and 
'^ seisin^ matter of record, writing sufficient 
'^ made hon&fidit^ without covin or fraud; yet (79.} 
'^ nevertherless divers and sundry imagina-* 
'* tion:s> subtle inventions, and practices have 
'' been used, whereby the hereditaments of 
I* this realm have been conveyed from one 
'^ to another by fraudulent feoffments, fines, 
^* recoveries, and other assui^nces, craftily 
'' made to secret uses, intents, and trusts ; 
" and also by wills and testaments sometime 
'* made by nude parolxy and words, sometime * 
'^ by signs and tokens, and sometime by 
** writing ; and for the most part made by 
" such persons as be visited with sickness, in 
** their extreme agonies and pains, or at such 
'f time as they have scantly had any good 
memory or remembrance ; at which tioies 
they being provoked by greedy and covet- 
'^ ous persons, lying in wait about them, do 
'^ many times , dispose iniliscreetly and unad- 
^* visedly their lands and inheritances ; by 
reason whereof, and by occasion of wliich 
fraudulent feoffments, fines, recoveries, and 
" other like assurances to uses, confidences, 
and trusts, divers and many heirs have been 
unjustly, at sundry times, disherited, the 
*^ lords have lost their wards^ marriagesit re« ^ 
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6S Vies (md Tt'usts b^i^t [aiA#. u^ 

s«cT. XI. ** liefs, harriots, escheats, aids pur fatirfitM 
TRcitttuteir ** chivalieTj Sg pur fik tnarkr, and scantly* 

(80.) " any person can be certainly assured of any 
" lands by them purchased, nor know surely* 
'^ against whom they shall use their aictionsf ' 
" or execution, for their rights, titles, and 
^duties;, also men married have lost theif* 
" tenancies by tlie courtesy, women theif ' 
^' dowers; manifest perjuries by trial of such 
*^ secret wills, and uses, have been commit** 
" ted ; the king's highness hath lost the pro-' 
fits and advantages of the lands of persons' 
attainted, and of the lands craftily put in 
^* feoffments to the uses of aliens bom, and 
^' also the profits of waste for a year and a 
*^ day of lands of felons attainted, and th^ 
^' lords their escheats thereof; and many 
'* other inconveniencies hare happened, atid 
'* daily do increase among the king*s subjlects^' 
*' to their great trouble and inquietness, and 
" to the utter subversion of the ancient com- 
" mon laws of this realm : for the extirpating 
'^ and extinguishment of all such subtle prac- 
^ tised feoffments, fines, recoveries, abuses^ 
' '^ and ei^rors heretofore used alid accustomed 
^^ in this realm, to the subversion of the good 
'^ and aacient laws of the same, and to the 
" intent that the king's highness, or any 

(81.) "other his subjects of this realm, shall not 
" in anywise hereafter, by any me&ns of in- 
'^ ventions be deceived, damaged, or hurt by 
^^ireaioa of ai^ch trusts, ttaes, or coafidenoes^ 



c^A?. I.} Stat 9:7 H. 8, c. 10. t7 

** it may please the king's most royal majesty; **"•• ^^ . 
" that it may be enacted by his highness, by S^Xc!*i^' 
" the assent of the lords spiritual and tern*- 
'•' poral, and the commons in this present par- 
'^ liaroent assembled, and by the authority of 
'* the same, in manner and form following, . 
" that is to say, That where any person or / 
*' persons stand, or be seised, or at any time 
^' hereafter shall happen to be seised, of and 
" in any honours, castles, manors, lands, te* 
" Dements, rents, services, reversions, re* • 
'* mainders, o'Tother hereditaments, to the j 
" wr, confidence^ or trust of any other person ' 
" or persons, or of any body politic, by rea- - 
^' son of any bargain, sale, feoffment, fine, 
^'recovery, covenant, contract, agreement, 
" will, or otherwise, by any manner of means 
" whatsoever it be ; that in every such case The pos^esston 
''all and every such person and persons, and or them that 
" bodies politic, that have, or hereafter shall 
" have, any such use, confidence, or trust, in 
" fee simple, fee tail, for term of life, or for 
" years, or otherwise, or any use, confidence, . (82,) 
" or trust in remainder, or reverter, shall 
^' from henceforth stand, and be seised, deem- 
''ed, and adjudged in lawful seisin, estate, 
" and possession, df and in the same honours, 
^' castles, manors, lands, tenements, rents, 
'/ services, reversions, remainders, and here- 
f' ditaments, with their appurtenances, to all 
" intents, constructions, and purposes in the 
* f ' laW| of and in such-like estates, as tbey faatl 
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sicT. XI. <« or shall have in use, trusty or confidence, of 
The statute 27 <« or in the same ; and that the estate, title, 

Hen. 8. c. 10. , , , ' ' 

" right, and possession, that was in such 
'^ person or persons, that were or hereafter 
" shall be seised of any lands, tenements, or 
" hereditaments, to the use, confidence, or 
•* trust of any such person or persons, or of 
' " any body politic, be from henceforth clearly 
** deemed and adjudged to be in hini or them, 
** that have or hereafter shall have such use, 
^* confidence, or trust, after such quality, 
*' manner, form, and condition, as they had 
** before in or to the use,' confidence, or trust 
^ ^* that was in them. 



s. a. coATey* 2. " That wherc divers and many persons be, 
d^ffwcS^^r-^ " ^^ hereafter sliall happen to be, jointly seiaed 

" of and in any lands, tenements, rents,. re-» 



94Mit to tbe uac 
of one or tome. 



^ ^VS* 1 " versions, remainders, or other heredita- 
. ** ments, to the use, confidence, or trust, of 
" any of them tliat be so jointly seised; that 
" in every such case, that those person or 
" persons which have or hereafter shall have 
" any such use, confidence, or trust, in any 
** such lands, tenements, rents, reversions, 
" reipainders, or hereditaments, shall from 
^^ henceforth have, and be deemed and ad- 
" judged to have only to him or them that 
" have or hereafter shall have any such use, 
*^ confidence, or trust, such estate, possession, 
** and seisin of and in the same lands, tene- 
^^ roents^ rents, reversions, remainders, and 
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*' other hereditaments, in like nature, man* Sxcr. xi. 

'^ ner, form/ condition, and course, as he or Theiututear 

*' they had before in the use, confidence, or ■; • *^' '♦• 

" trust of the same lands, tenements, or he- 

'^ reditaments : saving and. reserving to all saving or tht 

** apd singular persons, and bodies politic, ^^^ ^^ ^'^^ 

'^ their heirs and successors^ other than those 

" person or persons which be seised, or here- 

" after shall be seised, of any lands, tene- 

" ments, or hereditaments, to any use, con- 

'^ fidence, or trust, all such right, title, entry, 

^' interest, possession, rents, and action^" as 

^* they or any of them had or might have had 

^' before the making of this act* 

3» '^And also saving to all and singular saviiif«rth« 
y those persons, and to their heirs, which be ^r^^ 
" or hereafter shall be seised to any use, all ^^'J 
** such former right, title, entry, interest, 
** possession, rents, customs, services, and ac- 
" tioAS, as they or any of them might have 
" hjid to his or their own proper use, in or to 
" any manors, lapds, tenements, rents, or 
^* hereditaments, whereof they be, or here- 
" after shall be, seised to any other use, as if 
^' this present act had never been liad nor - 

made, any thing contained in this act to 

the contrary notwithstanding ^ 
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^ Upon this clause, see 280. Cecil's case, 7 Co. 
Jorrers v. Fehnor, Gro. l^i). 20. a^ 2 RoH. Re|K 
Jac. 6M. . 1 Vmi. 19fi. 3i5« , 1 Mod. K)7. . See ai^ 
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4; " And where also divers persons stand 
^amte ay « and be seised of and in any lands, tene- 
'* ments, or hereditaments, in fee simple or 
" otherwise, to the use and intent that some 
" other person or persons shall have and per- 
*' ce'rve yearly to them, and to his or their 
** heirs, one annual rent of 10/, or more or 
*' less, out of the same lands and tenements, 
^^ and some other person one other annual 
^^ rent to him and his assigns, for term of life 
" or years, or for some other special time, ac- 
'^ cording to such intent and use as bath 
" been heretofore declared, limited, and made 
" thereof: 



(S5.) 



g s. The cxe- ^ u g^ j^ enacted therefore by the authority 



' Ctttion of rents. 



** aforesaid, That in every such case, the same 
*^ persons, their heirs and assigns, that have. 
** such use and interest, to have and perceive 
" any such annual rents, out of any lands, 
" tenements, or hereditaments, that they and 
" every of therti^ their lieirs and assigns, be 
*^' acyudged and deemed . to be in possession 
'^ and seisin of the same rent, of and in such 
" like estate, as they had in the title, interest, 
" or use of the said rent or profit, and as if 
*^ a sufficient grant, or other lawful convey- 
'' ance, had been made and executed to them. 



*%-> K febftnenfe made by a the uge .of ^others, bcdfar 
*x>rd^ kis oopykilde^ to oase oiM 7 Cq» 98W 
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*^ by such as Were or shalf be seised * to the ^ect. 



^ use or iotent of any such rent to be had, Tbcmtutea;, 

' - , ,, - Hen. 8, c. lo* 

^ made, or paid, according to the very trust 

- * and intent thereof ; and that all and every 

^ such person and persons as have or hereafter 

♦'shall have any title, use, and intere^ in (86.) 

^ or to any such rent or profit, shall lawfully 

" distrein for non-payment of the said rent, 

^* and in their own names make avowries, or 

^ by their bailtfTsor servants make conisances 

*^ and justifications, and have all other suits^ 

** entries, and remedies, for such rents ^, as 

^' if the same rents had been actually and 

^* really granted to them with sufficient 

^ clauses of distress, re-entry, or otherwise, 

^' according to such conditions, pains, or 

"other things, fimited-and Appointed upon 

"*tiie trtist and intent for payihent or surety 

" of such irent. 

' 6. ** And belt further enacted, by the au- 
** thbrity aforesaid; That, whereas divers per; 
" sons have purchased, or have estate mad^ 
"and conveyed ctf and in divers lands, tene- 
** ments, and hereditametits, unto them and 
" their wiveii,' arid to the heirs of the.hus- 
"band, or* ttt the huAand and to the wife, 
" and to the heirs of their two bodies be- 
" gotten, or to the heirs of one of their bo- 

' ^Tfyer^ d6£^b:pl. ^. Bascawin and Herle «r 
: f!MtjUs«x .IMS ^ Goake,4ll#d.^n0« /' 
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sicT.xi. ^'dies begotten, or to the husband .and to 
The stmtatc »y " the wife foF the term of their lives, or for 
^'^' " term of life of the said wife ; (2.) or where 
*^ any such estate or purchase of any lands, 
^^ tenements, or hereditamentSi hath been, or 
'^ hereafter shall be made to any husband and 
^^ to his wife in manner and form expressed, or 
'' to any other person or persons^ and to their 
*^ heirs and assigns^ to the use and behoof 
^' of the said husband and wif(^ or to the use 
*^ of the wife as is before rehearsed, for the 

jointer of the wife ; (3.) that then, in 

every such case, every woman, married^ 
'^ having such jointer made, or hereafter to 
'^ be made, shall not claim, nor have title to 
^' have any dower of the residue of the laads^ 
^^ tenements, or hereditaments, that at any 
'* time were her said husband's, by whom 
** she hath any such jointer, nor shall de* 
'' mand or claim her dower of and against 
** them that have the lands and inheritances 
** of her said husband ; (4.) but if she have 
'^ no such jointer, then she shall be admitted 
^^ and enabled to pursue, have and demand 
" her dower by writ of dower, after the due 
" course and order of the common laws of 
" this realip ; this act, or any law or provi-r 

sion made to the contrary thereof^ notwith^ 

standing. 
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7. " Provided alway, That, if any such 
woman be laiirfuUy expulsed or. evicted 
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?* from her said jointer, or from, any part stcr. it 
" thereof, without any fraud or covins by y^ ^^^^^ ^^ 
V laMrful entry, action, or by discontinuance *"• *• ^ 
^^ of her husband ; then every such womaii 
'^ shall be endowed of as much of the re- 
'^ sidue of her husband^s tenements or here* 
" ditaments,' whereof she was before dowable, 
5^ as the same lands and tenements, so evicted 
^.and expulsed, shall amount or extend unto* 

8. '^ Provided also. That this ac^ nor 
f^ any thing therein contained oi expressed^ 
^* extend, or be in any wise hurtful or pre^u* 
^^ dicial to any woman or women heretofore 
being married, of, for, or concerning stich 
right, title, use, interest, or possession, as 
^' they or any of them have claim, or pretend 
** to have for her or their jointer or dower of, in, 
'* or to any manors, lands, tenements, or other 
^^ hereditaments of any of their late husbands^ 
^^ being now dead or deceased, any thing con- 
'^ tained in this act to the contrary notwith* 
** standing. ' 






y. '^ Provided also, That if any wifij 
** have, or hereafter shall have any manors, 
^^ lands, tenements, or hereditaments, unto 
'* bfo*, given atad assured after marriage, for 
term of her life, or otherwise in jointer, ex- 
cept the same assurance be to her made by 
** act of Parliament, and the said wife after 
f that fortune to outtive her ^aid husband. 
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S^T. XL ^ in wkise time said jointer was made or as* 
Tbesmtotea; ^ sused imto her, that then the same wife 

^80 Ofverliving, shall and may at her liberty^ 
^ after the death of her said husband, refuise 
^' to whave and take the landi^and tenements 
^' so to: her given, appointed, or assured du- 

V ring the coverture, for term of her life or 
^. otherwise in jointer, except the same as* 
^^ sarfmce be to her made by act pf Parlia- 
'^ ment, as is aforesaid ; (2.) and, thereupon 
^. (P have, a&k, demapd^ and take her dower 
? by Vint of dower or otherwise^ according 
^' to. the common law, of and in all such 
^' lands, teujeaoients, and hereditaments as her 
^^ husband was, and stood seised of any 
'' ^t^ of mh^ritance at any titne during the 
^ coverture, my' thing contained in this 4[ct 

V to tlie contcary thereof notwithstanding. 

10. ^ Provided also, That this present 
<* act, or any thing herein contained, extend, 
*^«>r be «t any time hereafter interpreted, 
^ expounded, or taken, to extinct^ release, 
*^ discharge, or suspend any statute, recogr 
^ nieance, or other bond by the. execution of 
'^any estate of or in any lands, tendmetits, or 
^ heredttamciits, by the authority of this act, 
^ to any person ot persons, or bodies potHic ; 
^-^ any thing Contained in this •act- to tiie txin* 
^^ trary thereof notwithstawfoig^ 
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11. ^' And forasnmch as great ambiguities ^ct. xi; 
'^ and tibubts ma^r arise of the iraiidtty/tmd fktiui^itxi 
*^ invalidity o^ wills hereddfoie aiade of **^- *• *• '•• 
'^aay lands, t^ements, asid faereditattiedts^ 
'^ to the great trouble of die king^s subjeotsr 
'^ (2.) The king's moat royal majesty, mind- 
^' ing tlie tranquillity and ^rest of his Imdng 
'' subjects, of his most excellent and ^cus- 
^'' tomed goodness, is pleased and contented 
^ l^at it be enacted by the authority of diift 
** ]>cesent Parliament, that aU manner true 
^ and just wills and testaments heretofore 
^ made by any person or persons deceas^ 
** or that shall decease before the first di^ of 
^* May that shall be in the year of our Lord 
'''God 1596, of any lands, tenem^its, or 
'' other hereditaments^ shall be taken and 
'r accepted good and effectufd in the law^^ 
^ after such fashion, Inanner, and form at 
'' they were commonly taken and used at any 
** time within forty years next afore the 
'^making of this act; any thii^g contained 
^ in this act, dr ^ the pteamble liiereof, or 
i' any opinion of the common law to the con- 
^^ tfary thereof, notwithstanding* 



4 » 



' 12. '' Preluded always. That tiie Icing^t 
^highness i^hall not bave^ demand, er take 
«r any advantage or profit for or by oocasioti 
^ of ^ executing of any estate, only by 
4 authority of this-sct^ t^ any person or per^ 
*' sons^ or bodies politic^ which now }»xei 



s 
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8»cT. XL " or on this, side of the first day of . May 
ne laoute 27 '' which will be on the year of our Lord 
* ' ' * V God lS96f shall have any use or uses, 
^' trusts or confidences in any manors, lands^ 
/' tenements^ or hereditaments holden of the 
^* king's highness, by reason of preipier seisin^ 
^ lii^ery, ouster le main, fine for aUenation,*re-. 
^' lief, or harriot ; (2.) but that fines for alieU'^ 
'^ ations, reliefs and barriots, shall be paid to 
*^ the king's highness, and also liveries and 
*^ ouster les mains shall be used for uses, trusts, 
** and confidences to be made and executed in 
.^ possesision by authority of this act, after 
f^ and from the said first day of May,: of 
V luds and tenements, iand other heredi^ 
^^ t^ments holdw of the king in such-like 
** manner and form, tp all intents, construe^ 
^ tiions, and .purposes, as hath heretofore 
y,: been used or accustomed by the order of 
*' the laws of this realms 

. 13. '^ Provided also. That na o|her pex^ 
^^ son or persons, or bodies pontic, of whom 
'^ any lands, tenements, or hereditaments be, 
'^ or hereafter shall be hokkfi ,mediate or im^ 
'* mediate, shall in any wise demand or take 
** any' fine, relief, or harridt, for or by oc- 
^' casion of the executing of any estate by 
*' the authority of this act;, to any person or 
^' persons, or bodies politic, before the said 
^A first day of May which will be in the 
i* year 153^^ , 
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14. '* And be it enacted by the authority Sict. xl 
^* aforesaid^ That all and singular person and The ttarate jtjr 
^'perkonS) and bodies politic, which at any *"••** 
*^ time oil this side the said first day of May 
** which shall be in the year of our Lord God . 
^' 15S6, shall have any estate unto them ex* 
''ecuted, of and in any lands, tenements, 
^ or hereditaments by the authority of this 
^ act, shall and may have and take the same 
^ or like advantage, benefit, voucher, aid 
*' prayer, remedy, commodity, and profit by 
^' action, entry, condition, or otherwise, to 
^ all intents, constructions, and purposes, as 
'^ the person or persons seised to their use 
^ of or in any such lands, tenements, or he-^ 
^' reditaments, so executed, had, should, 
^^ might, or ought to have had at the time 
" of the execution of the estate thereof, by 
^ the authority of this act, against any other 
^^ person or persons, of or for any waste, 
^* disseisin, trespass, condition broken, or 
'^*any other offence, cause, or thing con- 
^^cerningor touching the said lands or te-* * 
*^ nements so executed by authority of this 
« act* . 

9 

16. ^ Provided also, and be it further 
'* enacted by the authority aforesaid, That 
^' actions now depending against any person 
^^ or persons seised of or in any lands, tene* 
^' ments, or hereditaments, to any use, trust, or 
<< Aonfidence, shall not abate, ne be discharge 
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s»^T. XI, « ed for or by tetton of executing bfony 
SL*?*^1f •* estate thereof^ l^ oathority of this wt; 
* ** before the said first day of May which 
^ shall be ih the year of onr Lord God \Si6i 
^ any tiling contained in this act ta the con- 
trary notw ithstandingi 

. 16. ^^ Provided also^ Thut tiiis act, oof 
^^ any thing tlierein contained, shall ndt hi 
*^ prc^icial to the king's highness for ward-*' 
^\ shifts of beirs now being within agf ^ rtpf 
*^ for liveries^ or for ouster Je mains, to bi 
^' sued by any perscm or persona, now being 
f' within age, or c^ foil zge, of any Iatndi» of 
<^ tenements unto the same heir or heirs noi^ 
\* already descended ; any thing in this act 
*^ ocintained to the contrary notwilhstaiid- 
^ ing. 

17' " Provided also, and be it enacted 
^ by the authority aforesaid, That all and 
*^' singular recognizances heretofore know- 
*' ledged, taken, or made to the king's use, 
^ for or concerning any recoveries of any 
** lands, tenements, or hereditaments hereto- 
" fore sued or had, by writ or writs of entry, 
^^ lipon disseisin in le post, shall from hence- 
•* forth be utterly void and of -none effect, to 
^' all intents, constructions, and purposes. 

^ 18. " Provided also, That this act, not 
*{ any thing therein contained, be in.any wis6 
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" pTejudicial or hurtful to any person or per- Sict. xl 

*^ sons bom in Wales, or the marches of the The ttatuta if 

*^ samef which shall have any estate to them 

^ executed by authority of this act, in any 

^ lands, tenements, or other hereditaments 

'^ within this realm, whereof any otlier pe«- 

** son or persons now stand or be seised to the 

'' use of any such person or persons, bom . iu^ 

'^ Wales or the marches of tlie same, but 

*\ that the same person or persons bora in 

'^ Wales, or the marches of tlie same, shall, . 

'^ or ikiay lawfully have, retain^ and keep the 

^^ saaae lands, tenements, or other heredita*' 

'ijnents^ whereof estate shall be so unto 

*^ them executed by the authority of this act, 

'* according to the tenour of the same ; any 

'^ thing in this act contained, or any other 

'^ act or provision heretofore had or made, to 

^^ the contrary notwithstanding.** 
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(88.) CHAP. IL 

Of Uses since the Statute 27 Hen. 8. c. 1(). 

fMT* I. \VHAnvEB might have! been the intention ^f 
TheVwmr did the legislature^ the statute of S7 Hen. 8. c. 10. 
iitofe^^^ "**• certainly did not abolish the practice of con- 

veymg to uses : it has merely destroyed the 
intervening estate of the feoffees, or grantees ; 
und thereby converted the equitable, into ale- 
gal, estate. 

' ^ ®ome have thought^ that the legislature 

mieanty that lands should not pass subse- 
quently to the statute by way of use, but 
only by. solemn livery; and therefore • they 
held, tliat these words of the statute, " Where 

^Hl) *^ any person or persons stand, or be seised, op 
" at any time hereafter shall happen to be 
*\seised,*' are not evidence that the makers of 
the act expected, that uses would be continued 
after\vards ; but that those words were, insert- 
ed to provide for a case, which -possibly might 
occur : as, supposing a feoffee to uses had been 
disseised before the act, and the disseisin had 
continued until tlie act passed; at the time of 

' } Co. 125. ^ b. 
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the aet^ he wa) bM unified to the \Ai of any ^vk. i 
f^TMn i bat he might aPferwardi, by his entty, ^\^{f. ?4 
rtvest the use^, and ^to» fatih^ ^eSis^ to th^ aitosith^. 
uMs after the act, thfe iis6 ^roulc{ h&v^ bfeetii 
aaMruted in the cisstuiquii u^ I^Ut this ap« 
pears to me to b6 a refill cdnkhittioli upon 
th* words of ibe statute. Cah it b^ sUppo66d, 
that the frAtrtiert bf SA act, which, ai 4lt Fran- 
cis Baeon ha^ observed ^ botttaini the Widest 
and fittest ordinances^ and the ihbit fdr^^ee- 
ing and circumspisct saviiigi and provisoes, 
could not foretell, that there might have been 
future eonveyaneii to usfesf Wtrfe they uhac- 
qiiainted with the doctrine of teSultlh^ utei? 
And if they had intended; that lands shuiild 
not pass by future conveyances, operating by (90.) 
way 6f use, aad that i^iiliing ti^ej» slidtilld 
not be executed by the statute, can it be sup- 
posed^ that thay would tiot HaVd iic|)resied 
themselves 6liarly Updn thoM points? Td m^ 
it appaara atidint^ thit, althdu^h i\ib siafht^ 
by incorporating the Mie and possiissidii, faaSi 
virtually extuiguiihed th« separate existence 
of the us«, it wai not in ihb contemplation olt* 
the tegislatura to prevent cc^veynnci^ ib nski. 
This opinion is Supported by the statute of 
tariolimaits, wbich makeS an Mdiiiofaa) c^rft^ 
mDiiy aectosary to the tfafisf^r of the tisid, and 
by the twelfth section of the statute of lises, 
t^hkh ip^ki of xxieh to be mad« ktid exe- 
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Sbct. I. cuted in possession, after a particular period ; 
TfTe statute did and it is Sanctioned by sir Francis Bacon % 

not abolish uses 

iitoeetber. who. With respect to the case of the dis- 
seisin before the statute^ observes, that the 
regress of the feoffees, after the statute, was. 
excluded by the two savings; for the first 
savihg respects the right of all persons, ex- 
cept the feoffees; and the second saves tb^ 
right of the feoffees to their own use ; so that 
between both, the right of the feoffees to the 
use of another, was shut out ^« 

> 
Sect. II. H. There are several circumstances necc^- 

Of the dream- sar^o the raising and execution of uses by 

stances neoes- •' . o . . *f 

sary to the ck- virtUC of the StatUtO, 
cctttion of uses* . . • 

(1.) As to the person seised to the use. 

• • • 

^nooa seised The statutc 27 Hen. 8. did not, nor indeed 

could, alter the nature of the use ^ It would 
be a contradiction in terms to say, that an 
equitable interest, not within the^tatute 1 
Rich, dd, was a use within the statute 97 Hen. 
8. : 9Xid it must therefore follow, that a person 
^ not capable before the statute 27 Hen. 8. of 
being seised to a use, caunot be a grantee to 
Uses after it. I have already mentioned the 
. several persons incapacitated to stand seised to 

^ Bac. Utues, 40. ** uses, but doth not create 

^ ibid. 51. .**any new uses.'' Per 

^ « <« The stetute 27 Hen. Coke, m Cowper ^. Ffank* 

'*' 8. doth only ezeeoee did line, 3 Bub. 185. 
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uscs^; and St is only necessary to remark in Sict. n. 
t]iis place, that if an alien be enfeoffed to of the circum- 

. . M iv* Stances ncoe»- 

uses, the statute executes the use until omce sarytotheexe- 
found: but upon office being found, the use *^""*^'*^ ^'' 
is destroyed by relations^. It is the same, if 
a person, having committed treason^ is made 
grantee to uses, and is afterwards attainted \ 

But the statute 27 Henry 8, executes trusts 
and confidences f as well as uses; and it appears , 

obvious to me, that under these words, the 
legislature intended, that every beneficial in- 
terest, in the shape of a trust, for the perform- 
ance of which the subpoena would lie against 
the trustee, and where the old use, or legal 
estate was not, either by express declaration 
or necessary construction, vested in him, 
should be executed by the statute, notwith- 
standing tlie trustee, on account of his 
linjited or inferior, estate, or by reason of 
tenure, could not stand seised to a use be*^ 
fore the |tatute. By attending to this dis- 
tinction, I apprehend, that the apparent con- 
tradictions in the books, upon the subject un- 
der consideration, may be reconciled. 

I have already stated the grounds, which 
have occurred to me in support of the con* 

' ABt« 62. k Bac. 58, ^9. Throg-r 

I Bac 59. King v. Bojs, inorton's cmc, cited Moor, 
Dyer, 283. b. pL SI. S90, S91. 

0« 
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s*ct. II. elusion, that neither tenant for lifci nor for 
Of the circum- ycars, could stiind seised to a use before th^ 
Mry^to theTxc- Statute*; but it is clear, that the statute exe- 
cution of U.CS. ^^|.gg |.jjg jj^gj. declared upon the seisin of a 

grantee for liFe^: and so it would have exe- 
cuted the trust declared upon a term for years, 
if the statute had used tlie word, ^^ possessed^ 
AS well as " seised;^ for the reason assigned 
by the books, th^t the trust is not executed in 
the latter case, is, that the word " possessed^ 
is omitted in the statute^, and not because a 
termor for ycaris could not stand seised to a 
use. 



n 



To pursue this distinction : if the statute, in 
describing the persons standing seised to a 
use, h^^4 ^^ed the words, " body politic"/* I 
apprehepd, that there would .have been no 
OTQund to cojitendy that the trust declared 
upon the estate of a corporation, would not 
have ,been executed by the statute; for thqf 
reason^ ilt^t a corporation could not stand 
seised to a use was, that the subpceiia di4 not 
issue against it to compel the performance of 
the trust »; ^ reiison which has ceased to ope- 
rated 



' Vide antt 40» t seq. 

kShep. T. 507. 2 Leon. 
16. Vaugh.49. Crawlev'B 
<;aBe, Cro. EUjl 7S1. Py. 
186. a, ^ee IKiUiiuas l» 
Jek^Il, 2 Yu. 682. 



i See Jenk. 195. 
» See Bac. 57. 
» See Jenk. 196. 
• 2 Venw4I& 17^467.. 
♦68, 



the 

CUtiOBOf IMCK 



CHAP, n.] Stat. 27 H. 8. c. 10. 85 
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I The same construction, I conceive, wilf ap- 8«ct. ik 
I ply to a trust declared upon the estate of a te- J^L^S!^ 
I nant in tail : for although Coke, Bulstrode, ^toti 
/ and others report p, that in the case of Cooper 
/ V. Franklyn, it was determined, that he coxAd (9^) 
' not stand seised to a use, either by express de- 
claration, or by implication : yet, admitting thid 
construction in* the fullest extent, the question 
will still be, whether the words of the statutes 
do not include trusts declared upcm, or licnit- 
ed to arise out of, the seisin of a tenant in 
tail? The statute mentions the word " trusty^ 
as well as " use;'^ and there is no doubt, thai 
the word " seised,'"' will extend to, and com- (93.) 
prise, every freehold seisin; and there is no- 
thing in the statute^ which saves the right of 
a tenant in tail. 

* 

The case of Cooper v. Franklyn is in fact 
rightly determined. Tiie use in that case 
could not have been executed by the statute; 
and therefore it became necessary to ascertain, 
whether tenant in tail could, before the sta* 
tute, atand seised to a use. It was thus : John 
Walter enfeoifed Thomas, his son, to hold to 
bim and the heirs of his body, to the use of 
him and his heirs for ever. Now, the use 
being, limited to the feoffee himself, tlie sta- 

» Co. Lilt 19. b. 2 Co. Shep. T. 500. Jenk. 195. 

713. a. d BuIb. 184. Cro. Jac Vide contra^ Oodb. 269» 

400. Moor, 848. 1 Roll Bacon, 57, 58. Dver, 311. 

Bep.d84» 2Roli:Ab.78a b. 

G 3 
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StcT.ii. tutc could not execute it; as the statute cxe- 
Of tfiecircum- <^utes the use in those cases, where it is limited 
S^^ihSS^c. t^ '^^^^ persons, as I shall show in the next 
ciitioirofiiscs. section. The question, therefore, whether a 

trust declared upon a seisin conveyed to a 
person in tail, in trust for another person, and 
his heirs, be not executed by the statute, did 
not arise in, and certainly was not determined 
by, the case of Cooper v. Frankly n^. 

A ecstniqiie use (2.) As tO cestuique USC. 
laeaie. 

I must observe, that all persons, who were 
capable of receiving or enforcing tho use be- 
fore the statute, can now take under the limits 
ation of a use'; and the statute on the part 
of cestuique use particularly couples the words 
body politic with that of person. 

The statute says, " That where any person 
*' or persons stand or be seised, &c. to the use, 
** confidence, or trust of any other person or 
*^ persons, &c. :" and therefore if a Use be limit- 
ed to a feoffee, conuzee, recoveror, or releasee, 
(97.) such usfe, generally speaking, is not executed 
by the statute, but the feoffee, &c. is in by the 
coi^mon law'w I9 this case, notwithstanding 
the grantee is in by the common law, yet after 



^ In Brent's caie, 2 Leon. '* nure upon the lease or 

16. Manwood observes, ** gift, yet the use express* 

that, '' ai this day, a ffift ** ed shall be good.'* 

•' in tail or a lease ftr U/e, ' See ante, Ch. 1. S. XI* 

^ is made to anotker^B nse ; (2.) 

'< yet, notwithstanding that ' Saxtfme's case, 13 Co. 

^* the law doth create It te- ' 56. Altham v. Anglesey^ 
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the declaration of the use to nim, he has tiot Sect. ii. 
only a seisin, but a 7^^; although not theuse^ of thedrcum- 
wnich the. statute requires; and therefore that rytotheuMi». 
seisin, which, before the limitation of the use "^* '^'* 
to himself, was open to serve uses declared to 
a third person, is by th§ limitation filled 

• 

up, and will not admit of any other use 
being limited on it; upon the principle, that 
a use cannot be limited upon a use. In 
Tippins V. Cosins (Comb, 3 1 3.), Hale ob- 
serves, ** Whether feoffees take by the com- 
" mon law, or by the statute, yet where the 
** use is once disposed of to them and their 
** heirs (whether the statute executes it or 
" not), there cannot be a use upon an use, nor . 
^^ a trust upon such an use to be>executed by 
" the statute*/' 



Gilb. Rep. 16, 17. Long ** i^sed it to D. Per Gawdy^ 

V. Buckeridge, 1 Stra. 106. ^ D. shall not have the- 

Bo. Uses, 4S. 62. Gwam ** land, for a use cannot be 

▼• Roe, 1 Salk. 90. << limited to a use. So that 

^ ** Possession is transfer* ** vrh€a he limits it toiho 

<< red to the use by the sta- *^ use of his two sons and 

** tttte;and therefore an use <' Uieir heirs, he cannot af« 

** cannot be expressed upon ^' terwards limit it to the 

^ a use, asfeomnent to J.S. *< use <^ his last will ; but 

** to his ottm tcie, and that ^* the words ad ukimanip 

** he shall be seised to the ** &c are Yoid words, aa. 

*^ use of R. H.; this is void ** to the limitinff any lises 

*^ to R. H. because the use ** thereby. And to that 

** aTutpossfissioHW^re to Jf.& ** aphnon Cknchi J- agreed^ 

<* before.*' Moor,46.pl.lSd. <'but Fenner, J. doubted. 

«< A. enfeoffisd B. and C. <' Girland v. Sharp, Cro. 

•< (his two sons) to the use ^ Eliz. 882. pi. 2.'' 
« of himself for life, and af- «< If one without any con* 

*< ter to the use of them and '< sideration enfeoff another 

«< their heirs, adukimam vo^ ^* by deed, habend. to the 

** brnMem suam permpten^ *^ feoffee and his heirs, to 

^ dam^ and afterwards de- *^his cfwn use^ laid the 

o4 
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stcT. XL The grottx^d 9f ^hi^ coMtmction i»> that htH 
Of the cireaoi; fof^ th^ Bjt^tu^j re^l property was di vi(^^ iato 
«hfyt6th»e!M. ijtseand ]^.p«s«i|siop.; put thi^ri^ wa^ np third 
Aitkm of urn ^.^^ ^^ i^t(i{resi; thei» Hs^^wi^, CQfl«Bqueiitly» 

whjji^ thft seUi^ij, >yaR transferred to A. B* wd 
bis h^irSj wd i1^ was; add^d» to the u^c of hiav 
^d hM h^irSf be had bpth the leg^^I and he« 
^c^fiaj iijtewit; «i4 tlieie is. oothing iu. tho 
i|t9itute 1^ alteir t^e nature of his, ^tate.. 

Tfi.^ \ c^,^ wbcrA M ga.yn Ijipr land to, ]?> 
]^. aii(d^ h|^ \f ^e» habendum to. thp said 4^111011 
4fid'/(^^ tQ the ^ 0/ tl)ein^ apd. the heirs. ^ 
tJteiptmMi^^ wd. for waitf oj^ si|(?h iMue^ 

jTcipajxjj^er, tq.^^, Mr^d hmheif^; tlje qi)^i« 
(98-) tjon, waA, wMth^. tjifi, b^rpR, qpcj^ fsme bi^d ai» 

estate tail, or an estate for theis^liyj^SkOnlyi^ U 
was argued) that the estate, out of which the 
>i|»^sltWid ari^^ «M»te % lj^ftj|]?liy<i^ 

Mj^^he use cpult) i^qt rnaket. th^-est^te l^fgei; 
tbiat|)i^l»n4 tfttsQB.Q^4he seisin iM)^ t^ud^e* 

<m<^yyf^^, ^^ <*?r^ wa^. a dJfjf!6WP<;<V ^bpT* 
iM^ eatateiWafchiiuDed'to oiKek and.tlw we tv^ar 

^tTfPft^n^r, tji^^thft usf^ shpuld,ftQb l|e Vfff^% 

tfcaa^the estate^ out of whieliit«^MWS^ derived;, 

UliJt, not. Mfhe«. tlj% liinitati«v, ^«Wb tq, tjv^ I)a^ 






fawdmn. to tfaeoij; to the use of the heirs of a»i 
thtir hodiea; for tbif was m Umtathn of the ^ th^cinmi». 
ii«e» BCMT wan iti^eeuted by the staitute s buJt wrrtotiM 
Vt w^ a lioii^ioa of the aetiOfe to them aud ^^*(»,) 
tfaft* heira of their bodies by ^ /A^ cour^ ^ tki 

So if an estate be conveyed to A. E and C* 
and their heirs, " To hold unto the said A. B. 
^ and C. their heirs and assigns, to the use of 
^ the said A. B. and C for and during the na^ 
^ twal lives of them, and the life and lives of 
^tfae survivor and^ survivors of them;* it 
diould aeemp tllatthi»isnota^stetote-nse; but 
Ihal A, S. and & will take an estate of free* 
)u)M Ibe thei» Mves^by tbe oommcA tow "^^ 

Sir >I!knoib ^^oeii ^ observes, ^ t1ia& ^ ste- ' 
^ tMte ough» to be ex^ounded^ tfaat> where 
'^tiw paytjTi seised to the use^nd tiie« er^ui^ 
^iMaiB OM person, he. never taketbl^the 
^ statute, eacctopt there lie a direet impmi¥Uity 
^ V k npm t immmjf Ibr ti>eu$et toe take ^lbc« by 
^ thn^ffommon . lajw/^ When a. grantee* to^ uses 
ifkn ai pastnt or United estate^ undier' the 
Ijanitariop^ anst. the pomaining portion^ of the 
lania declared to^&diird.pereon, tba gmntee 
WM/^ m sofbetcaaes^ aoquinealegalt es4aite^ by 

so excellent opinion upon Opinions, toI. S. 281« 
Bsolli, (ublttbs^, 19 the 
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StcT. !i. the statute; and I apprehend, that the ground 
Of the circum- of this construction is, that the words of the 
«rytotheexc. Statute beuic' Satisfied by the limitation of 

cuuon o( uses. ^ ^ *' 

part of the use to a third person, courts of law 
will give effect to the whole limitation in such 
a way, as to make it conformable either to 
established rules of law, or to the inteotion 
of the parties. 

(loa) Firstj where the use is limited to the feoffee 

in tail out of his own seisin in fee, and die 
remainder over to another: as if £i feoffment 
be made to J. S. in fee, to the use of himself 
in tail, with remainder to D. in f^; or if J. S, 
covenant to stand seised to the use of himself 
in tail, with remainder to the use of his wife 
in fee ; in both these cases the estates tail 
limited to J. S. are executed by the statute \ 
Bjut. I apprehend, that the construction would 
/ have been different in the case of the feoff- 
ment, if the wliole seisin had not been limited 
to the- feoffee; thus, if the feoffment had 
been made to J. S. generally ^ haben^bm to and 
to the . use of himself in taily with remainder 
to the use of A. B. in fee. Now in this case, 
J. S. has not a seisin to serve the use to A« B. ; 
and. therefore, if the remainder to him caff 
take effect at all, it must take effect by die 
' livery made to J. S. in the course of posses- 
sion by the common law y. So too the con- 

'BacUses, 6S. 13 Co. Litt. sec. 60. If a feoff- 

56. ment had been made to A. 

T See e RqlL Ab. 68. for years, remainder to B. 
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«t 



struction is different, if the use upon the sicT«n. 
fcoiFment be in the first instance limited to or the circum*' 
the feoiTor or a stranger for hfe, or m tail, my to the eie. 
with the remainder to the feoffee in fee': and 
it should also seem, that if the first use be 
limited to the feoffee ^/br lifcj or far years^ 
with the remainder over in fee, he will take 
by the common law\ 



cution of u 
(lOL) 



")r 



Secmdty. Where the whole seisin in fee 
is conveyed to the feoffee, and many estates 
in the use are carved out of such seisin, one 
of which estates the feoffee takes; as if A. 
be enfeoffed to the use of C. D. for life, re* 
mainder to the use of himself for life, re- 
mainder to the use of J. N. in fee; the use 
limited to the feoffee will be executed by the 
statute; for the law will not admit fractions of 
estates ^ 



Thirdiy. If J. S. be enfeoffed to the «s« 
of himself and a stranger ; or if a feofitnent 
be made to a bishop and his heirs, to the use 
of himself and his successors; the use is exe** 
cuted by the statute in both cases ^ 



(Ids.) 



in fee) and the lirery had 
been made to A. this would 
liaTe passed the fee to B. in 
course of possesaion al 
conmumlaw. 



* Co* lAtt, 22. b. Bae. 
Uses, 64. 

• Bac. Uses, 6S. and see 
Booth's Op. cited ante. 

I" Ibid. 64h 

« Bac. Uses, Si. 



$^ ' Cff Uie9 since the [chai*. it» 

ttcT.it Here I cannot with propriety omit thcf ad* 
or Urt ciieDm* vlce of lord Bacon- ^. " Now let mc advise 
Lf lothceaA. ^' vou of tUs^ that it is not a matter of sub- 

'^ tilty or conceit to take the hnr right, when 
^ a maa cometb in hy the law in cotrrse of 
^ posBession, aad where he cometh iti by the 
^^ statute in course of possession ; but it is 
*^ material for the deciding of many causes 
*^ and ^questions, as for warranties, actions, 
** conditions, waiversji suspicions, and divers 
** other provis(^." 

A mill esse. ^^^ jj^^ statute roquices^ that there should 

bQ ^y^stmesse in possession, reversion or re- 
mainder. Thai use! may be either expressed 
9r implied. 

ofcipteM First; Of express tests. The statnter men- 

^t worcb^ tions the words use^ trusty and conjidente^ If 

**" * lands be conveyed to A. and his heirs in trust 

(iOS.) £pr B. and his heirs^^or in ccs^fidisnce; that he 

and they shall take the profits, the legal es^te 

U vested in Bi by virtue of the statnte ^ : 

and it is to be observed^ that upon the execor- 

tion of every use or trust by tfce statute, ces* 

tuique use shall have the legal estate, after 

such qj/uUityy manner^ forsiijx andconditiofh as he 



'Bta;UMii^.e& «aDgle)f^. » Silk. 9m 

« Eure V. HtfitavA; Pflec. Right ex deiiii PMM ip ft 
Cha. SM& BsoaghKm n r. Smith, 12 East, ^&5. 
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had hj^ore morUtthe we, confidtnce, or trmt, sicr. n. 

thut Zi^S m. kirn ^. Oi cha clmmp 

f tanccs Qcc««« 
wry to th« €«•* 
cution ffC IN 

Besides the words mentioned by the statute, 
the word i$ttcnt will raise a use^. Thus a man 
made a feoffment in fee, sub conditioner ea ui* 
tentioncy that his wife should have the land for 
her life, with remainder to his younger son in 
fee; the feoffor died, and also the feoffee, 
without having made any estate. The lieir of 
die feoffor entered as for a condition broken; 
but it was resolved, that this was no condi<> 
, tion, but an estate executed presently by the 
statute, according to the intent of the parties^« 
So if it appears, that the parties intended to (10^-) 
create a use, though that intention be not ex- 
pressed by the word intent, or by any other of 
an express fiduciary import, yet tlie use will 
be executed by the statute. Therefore in a 
cases where A. in 4th Hen. 7. made a feoff* 
ment in fee, and accompanied it with a deed 
of defea2ance or declaration, which gave the 
feoffor and his heirs a power of entry after 
quiet enjoyment by the feoffees for 100 years j 
it was held by the judges, after the term had 
elapsed, that the lands were vested in the 
heir of the feoffor by the statute S7 H^i. 8. ; 



^ See up<m these wordB, 4 Leon. S£. 5 Vin. 44. pi. 

Bm; ITiee, 47. 5. aad Dotes^ 

• s Mua nMf t l D&'i cate^ ^ Anen. 4 Leon. 9. ^. Jt 

D)Rer, 166. a. in^aeti^ Be^ ' Bo/delt r. Walthett^ 

Bim T. Bateaon, ibid, and HhQfe, 7W.. 
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Sect. II. for that it appeared to be the intent of the 
Of the cireaif feofFoF, that ho should have the lands after 

f fmces neoet- 

«tfy totheex©. the 100 years possession by the feoffees. This 

intent was the use of the feoffment, which 
arose out of the possession of the feoffees^ 
and waa executed by the statute of uses \ 

It has been said» that if A. (the grantor) 
be entitled to a remedy at common law by 
an action of covenant in order to compel B. 
(IdS.) (the grantee) to execute estates, there, its no 
subpoena will lie for A. as cestuique use against 
B. ; so no use can be executed in A. by the 
statute ^ . 

or implied or Secondly ; Of implied or resulting uses^ 

As the statute did not expressly abolish all 
future limitations of, and estates created by, 
uses, there was actually no avoiding the ex- 
ecution of uses, limited or occasioned by 
conveyances made subsequently to the act. 
When a feoffment was made without consi* 
deration and declaration of the use, what 
construction was to be adopted? We have 
seen, that, before the act, the chancery, which 
judged according to the intehtion of the 
parties, would have construed the passessitm 
to be in the feoffee, and the use in the feoffor. 



^ See Callard ▼• Callard, tieton. Dyer, 162. au See 

Cro. Bliz. 344. 2 Roll. Ab. post, 6th subdiT. of tiui 

788. Moore, 687. Sec. p. 12L 

• 3ee Wi^eld v. lat- 



fesulting 
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Does the statute destroy this construction ? Sbct. il 
On the contrary^ the case appears to come of the ci««i*. 

, , , sttaces n ee** 

directly within the meaning of it ; the words nry to the 

• « ClltlOO Oi 1 

being, that where any person, &c. stands seised 
to the use of another, by reason of any feofF- (^^ ) 
stent, &c. or by any manner of meam what- 
soever, then, &c. In this case, the feoifee 
stands seised to the use of another, viz. the 
feoffor, by an admitted construction before 
the act. The act certainly did not intend to 
alter the manner of raising uses; nor did it 
mean to make any thing pass by a convey- 
ance, which did not pass before ; that is to 
say, it did not mean, that the land and use 
should now pass in a case, in which the land 
only passed before the statute ^ It may 
therefore be considered as a general rule, that 
if a feoffment be made, a fine levied, or re-^ 
covery suffered without consideration and 
declaration of the use, the use will result to 
the feoffor, &c. and be executed in him by 
the statute ^. 

Indeed it is said \ that if a feoffment be 
pleaded, the use need not be averred to the 
feoffee; because if nothing appear to the (107.) 

' Tide S Rsym. 900. Roll. Ab. 781. Resd ▼• 

Co. Litt. 22. b. Jenk. Erringtoo, Cro. Eliz. S21. 

Cent. 253. 22 Vm. 214. pi. 1. and 

fAniiBtrpng ▼. Wolsey, not^. 

S Wib. 19 Doug. 26. ^ Shortridge ▼. Lam- 

Beckwitii*ft case, 2 Co. 56. plugh, 2 Salk. 678. 7 MM. 

58. b. Dyer, 146. b. 2 71. 1 S^a.^ 107. 



$6 Of Vites Wffce ikt [cha*. it/ 

«ttet*. n. eotttrary, th« Use must fee intehded to be in 

^ ** t!2S!?' ^^^ * ^^^ **^^* **^ ^^* *^® ^'^^"^^ ^ pleadih^ 

Hvytotfitem. kfOTt t*« Statute. If thlS fefe tllfe COttt^ of 

pleading, it may be a^ked, \?h&t utility can 
arise from tlK^ doctriAe of rissuhitig ti^fes ^ 
T<> Which it itiay be itiHsWered^ thbt Although 
the ruled df pleading d6 not hsquir^ an aver« 
ttietat of the use in favoul* vf the ffeoffee, yet 
it may be iverted to be in thfe feoffor ; and 
that the want of a consideration luid deilara^ 
tion of th^ use it a sbOitidnl ^inctithstanod 
to prove, that it Mrad inttoded fbr him^ 



I must here observe, that uses generally r^ 
suit according to the estate &nd Interest of 
the person or persons making the COnvey-* 
ance ^ ; and he bt they, In tiblt case!, claim 



* Anglefl^li t. AUbam, 
Halt R«B« 7»7« 1 Stm4 
107. Id the margin or Sal- 
lteM*s lUpott^i #^ich be- 
longed to the late Serjeant 
Hiii^ opposite to the casef 
0f Shortridge v. Lampltigh, 
is the foUowiaff MSw note^ 
frtiich, ahhou^ ftot in the 
band-writing ^, if evident* 
ly dictated by, the learned 
flPeTjeant* 

** Contra Vln. Uses (Y. 
'< a.) pi. ]• and the notes, 
*^ph^4i bui Diott of llie 
<« o«ief^ thtv* cStetf befoiv 
'' Ae itatute ; and, there^ 
** fore, Q. if tiooe the Mt^ 
^ Intuit h not nedeisary, 
««la pfeadhig a fceflteeatf 
^ or release, £>r Ar ftoftt 



^or TdttutT to mike ik 
*< ayemenf^ that it wai td 
" his use : and it seems, thai 
<< thewantef a^otosideratio^ 
** would be eTidenoe of the 
** truth of siich avermenf, 
" if traversed ; but if the 
** deed purports a valuaible 
*< Cotisiaeration, the feoffor 
** or relasaor osanoi be td^ 
** matted to take such aver* 
<< ment« Dycn", 169. oh 2K 
** S. P* d. Co* IL b. ae* 
«< cordingly as to a reoo* 
««tary, aiid SaflL 676. pU 
•»& «s to'A ftee and feofr 
"ment." . . 

^Bee anfe CH. K 9. fie* 

$.} Koe t. Pt>phAm. 

^ottg. 24. and 22 Yin. 21^4* 
pL £ and MlM^jM fh^l. 
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under the old use* However, when a tenant s»ct. ii. 
in tail suffei*s a. recovery without considdra* or the dpnam* 
tion or declaration of the use, the use (not- saiy to (he exe- 
withstanding the aspect of some of the ^^^^^- "*"* 
cases ^) will result to the recaveree in fee ^ ; (108.) 
for as the recoveror or demandant acqukes 
a seisin in fee, the use> if it result at ^U, 
must result according to the extent of that 
seisin ; the wgrds of the act heing, that the 
estate, title^ ^igkt, atnl possession of the persoij 
seised to the use shall be transferred to the 
cestuique use ; and in the v^ry distinguished 
argument of the chief justice Lee^ in deliver- 
ing the opinion of the court in the case of 
M^tin v. Strachan", is the following pas* 
sage : ^ It is the use of the Jee simple that 
" passes to the recoveror from tenant in tail^ 
^^ and which results to him (i. e. tenant in tail) 
M and his heirs, if no use is declared ^" 

Tlie preceding observations are ma^e upon 
the case of a feoffment or other conveyance 
without consideration^ and without the de- 
claration of afiy part of the use. The law 
equally favours a realilting use upon a con- (109.) 
veyance, where only part of it is limited, and 
the remainder left undisposed of; it being a 



^ See Affol ¥. Ckeiiey, » 5 Term Rep. 107- 110. 

Latch. 88. Waker ▼• Snow, in note. 

Paliii*.S59. . * See post, as to the ef- 

"'9Co.8.b. Gilb. Uses, fectof a declaration, or the 

^1. Nightinpde ▼• Ferrers, vant of one, ia 

3 P. W. 206. . the descent. See, 7v 

H 
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StcT. n. rule, that so much of the use, as the grantor 
Of the circum- docs uot dispose of, remains in him p. Thus, 
•trf to the eite- if a feoffment in fee be made to the use of 

the heirs of the body of the feoffor, the use 
is. undisposed of during his life ; it will there^ 
fore result, and {hen he will have an estate 
tail executed in him 4. So if the use upon a 
feoffment in fee be declared to the feoffee for 
life, and no further declaration be made, the 
remainder of it will result to the feoffbr^: or 
if the use in the first instance be limited txi 
the feoffor in tail without any further deck* 
^ ratba, the use in reversion will result to 

him * ; but not so, if the use be limited to 
the feoffor for life or for years; because if it 
did, the feoffor could not have an estate fot 
life or years, as he intended \ 

It is the intention of the parties, to be col* 
(110.) lected from the face of the deed, that gives 
effect to resulting uses* Therefore, it has 
been said, that the payment of 5s. or the 
like, serves as an implied declaration of the 
use to the feoffee, when it is not otherwise 



^ Co. Lritt. 23. a* Woo({- ' See next page wui 1 

Kff V. Dniry, Cro. Eli;. V6t.i6& 
4S9. Audley's case, Dy. ' Vide Dy. 111. b. in 

166. a. notis. 

1 1 Mod. 161, 162. I * Ibid. Adams f. Savage^ 

Roll. Rep. 240. 22 Yin. 2 Salk. 679. Rai^ ▼• 

283. pi. 2. and the cases Holland, 22ina. 188. pk 

collected in the note. Ibid. ,11^ 
200. and cases in note tv^ 
pi. 7. Post,Ul. 
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Expressly disposed of. On tbe contrary, th* -Stct.ii. 

want, both of consideration and declaration of the ciscaoi- 

«bews, that the feoffor never intended to sarytotheeic 

part with the use* This has been the con- ^^^ 

ittuttion, when no part of the use has been 

expressly limibed. But the same rnle does 

n6t hold^ a^ I bare already stated, where any 

patt of the use is limited from tlie feoffor^ 

ftc. aiiid die te«dae left uitdisposed of: f(^ 

the e3q>ress declaration in this pace is pre^ 

sumptive proof, that he did not tliettt, that 

the grantee sliould have the remainder of the 

use. Therefore if an estate be grahted eVen 

for a valuMc cobsideratioii ta.feofIe6s and 

their heirs, to the use of them for their lioet, 

t 

it should aeeiDt that tl^ rtaiainder of the use 
will result to the grantor ^ : for the extent 
of the express limitation is the measuxe of 
1^ consideititiotiu 

In the case of a springing use, arising from 
a aenin in iee sample, wliere there is no en*^ 
press liinttation of the use^ until the event 
happens upon which the springing use is to 
Sffise^ the use will nssult to the grantor in 
ftb fliinple. Thus if A. enti^ff B. and his 
heirs, to the uses foUowing, that is to say, 
after marriage had between A. and Anne, his 



« See WilM v. L^omd, 125_Booth*8 ^(yiaioti eileJl 

I>v. ie9ti WMkins ▼. Fsitat, $up. See more of resultii^ 

noor, 876. Piers ▼• Hoe, uses post, sec. 5tb; sabdi- 

Cro, Elis. Ml, l Leon. Tisioas 9d and 5th. 



100 Of ^* ^^^ '^^ [chap. If. 

8icT. ir. intended wife, to the use of A. and Anne, and 
Of Che cireom- the heirs of A. ; the use, until the marriage 

«fy to the cze- Will FeSUlt tO A. lU iee\ 
eutioB of uses. 

(111.) '^^ Statute of frauds, 39 Car. 2'. c SS. by 

an express saving, does not extend to trusts 
and confidences, that arise or result by impli* 
cation of law. It has however been said, that 
as a use now becomes a kgtd estate by the 
operation of the act, that clause is not appli- 
cable to it*". 

9 

It has been determinedi that a resulting use 
may be rebutted by parol evidenced But 
neither the grantor nor grantee can aver a use 
to a third person since the statute^. 

An hewdiii. (4.) By the words of the statute every spe- 
cies of real property (except copyhold 
estates'), whether corporeal or incorporeal, in 
possession, reversion, or remainder, may be 
<:onveyed to uses. The property, however^ 
must be in esse at the time of the creation of 
the xjtsp. Therefore if A. covenant to stand 
seised of lands, which he shall afterwards pur- 
chase, to certain uses ; no use can arise by 
(112.) virtue of such covenant upon lands, of which 

• 22 Vin, 220- pi. 1. f P.) « Roe v. Popham, Doug). 

^ Lamplughv.LampIugiy 26. 

1P.W.112. »2ailk.67e. 

t 'SeepoB^fl€C« S« 



menu. 
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he may afterwards become the purchaser *i sict.il 

So if A. convey his lands by bargain and sale or thccircnm- 

to J. S. in fee, with a way over other lands ; ^^ thL^«e. 

the right of way does not pass'*: because by '^^^^^ ""^ "^' 

the o(f6ration of the bargain and sale the use is 

first vested in the bargainee ; and consequently 

there is "no previously existing seisin of the 

right of way» out of which the use can arise. 

But the grant of a rent-charge de naoo to uses 

is within the statute^: because the land is the 

seisin out of which it arises. 

(5.) In order tliat a use may be executed Thm mpa be 
by the statute, there must be a seisin in the feoffee ixsm* 
feofiee or grantee at the time of its execu* ^^' 
tion ; for^ as lord Bacon has observed"^, '' the 
*^ matter and substance of the estate of ces- 
'* tuique use is the estate of the feof&e, and 
'^ more he cannot have." When a feoffment is 
made to A. and Us heirs, to the use of B. and 
his heirs, or to the use of B. for life, with re- 
mainder to t£ie use of C. in fee; here the sei- 
sin of A. is entire, and upon the execution of 
the conveyance, it is immediately transferred nis.\ 
from him according to the limitation of the 
use# Vested remainders or reversions may be 



* Tdverton t* Ydvoton, the land to the uie of « 

Cro. £liz. 401. Moor, 342. stranger, the use is void. 

2 RoU. Ab. $70. 22 Yin. 1 Leon. 269. pL 362. 

^. id. 7, Si, 9. A ieofinent ^ Beaudley v. Brook, 

in ree upon condition that Cro. Jac. 189. 



I if fooftr do such a thin^, < Bac. Uses, 43. 



he ahall te<«at«r wd letam 'Ibid. 47* 
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Sect. ii» legally gmiited ; and consttjueuty uses may be 
Of the cifoutt* Umited upoa the aeiaiii ao tranaftried in le* 
«i^tDtbec4e- maunder or revanioB: but cQaaiatently witli 
€iuioa of uKi. ^j^ ^^ j^^^ Boticedi u ooatiQgetit remahi*' 

dera, or rents already granted to take efiact 
upon a contingency, cannot be tranaferred 
lavr during tlie auapence of the ccmtingency, 
it follawsy that no use can be limited upon . 
the transfer of such contingent renuunder or 
lient. The statute transfi^B the tegal ^Kwaes* 
sion or estate to the use ; but a seisin, pot le* 
gaily vetted, cannot serve a use. 

It sometimes aoDursia practice^ that a eoo« 
veyam^e-is made, tx) A* B. and C. IX and tha 
survivor of them^ and the hdrs. of such su9<* 
vivor, to usea limiting the estate in strict set* 
tlem^, la this case, the remainder t9 the 
survivor of A. B. amd C. D. is a contiagent 
remaixider; and until t^ death of one o# 
them, there is no actual vested seisin to sf rve 
th^ uses. 

Tlie seism traitsfipvrad by hoffm^at^ fine, pe« 
covecy, and ^aase a|id rele^e, for the purpose 
of serving uses, fuay be cabled an actual set- 
sin : but by thp operation of the statute thero 
ipag^ be »^wihility iff seism, or seittt^JtfHs. 

Of AD fctu^i ]?iiBt. Of the aottufl or pmsent smh. '• K 
iiif» with the may be considered as a ge»8r^ X4le». that diet 
•^*' seisin of the feoiflfee, releasee, &c. must be 



\ 



^ 
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cottunensttrate to 1i» use declared upon it ; si^t. il 
or in other words, cestuique use cannot have Of tht dia^m* 
an estate in the use more extensive than the ^^th^m- 



seiii»» out of which it is raised. Thus if land *'****^ "^ 
be conveyed to A. for life, to the use of B. for 
Itfo^ in tail, or in fee, the estate of B« must de« 
termioe upon the death of A« ^ 

If a seisin in fee be properly created, that 
sostn will serve uses declaied upon it, al* 
tbou|^ the person, who created it, had not an 
estate in fee^simple in the lands conveyed. 
Thus, when a tenant in tailr suffers a recovery, 
the use may be declared in fee^: and if ? t^ ... . 
nant for Hfe or years make a foofiment in foe, 
and the we be de^Iaired in fee, sooh use will 
be exeenled according to the extent aS the 
tortious seisin acqumd by the foofiVn^nt^. 

•SUcondly. C^ thep098iiilkyafieim. The or the possi- 
scmhlkfjurts^ or possibthty of seisin, is sup^ 
posed^ to eyiat in fiojies, re/rwee ^, kc to 
uses,^ when all attiial seisin is taken firom tiiem 
bf the opemtioif of the statute in two parti-* 
Gttiircslsea; fir^ upon the limitation of 
stMringinif uses: Sdly, upott the creation of 
ccmtkigent uses; I shaSl in this place speak 
of springing and contingent uses, so far only 

.« Dy, J8& a. Vbuj^. 49. 'See ante, 96, 97* 

Bke. Uies, 47. Cro. Car. i Co. Litt« la a. 189, b. 

8dL S Bubt. 1S4. See 188. a. 
Crawlei^ eaie^ Cro. JBlis« 

h4 
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sact. XL as they will explain the nature of the sdntiUa 

Of the &Tcnro^JuHs* 
stances necei- • 
mytothecxe«» 

cuiion of uies. j;|.^/^ jf . ^ feofitnent or lease and rdease be 

made^ a fine levied, or recovery suffered to A. 
and his heirs, to the use of B. and his heirs, 
until C. pay a sum. of money, and theta td the 
use of C. and his heirs; in this case th^ use 
(115.) ^^ executed in B. and his heirs by the statute; 
and as this use is co-extensive with the seisin 
of A., there can be afterwards no actual aeisiti^ 
remaining in him : but when C. pays the mo- 
ney, the former use to B. ceases, and a new 
use springs up, and is executed in C. in fee. 
The question is, out of whose seisin is the 
secondary, use to be served? It cannot he- 
served out of the possession of B., becatise he 
is cesttuque use; nor out of the original seisin 
of the feoffor, &c.; because the livery, &c. 
entirely divested him of all possession what^ 
everK Neither could the use to C. be exe- 
cuted until payment of the. money; because 
t)ie iwo.uBes codld not exist at the same timtK 
To avoid these * difficulties, it was said,, that 
tlie use should arise out of the original seisin 
of A. the grantee; that although no actual 
seisin remained in him after th6 execution of 
the use to B., yet upon the cesser of the use 
limited to B., the original seisin reverted%o 
Am for the purpose of serving the secondary 



•• 



» Tide 1 Leon. 269. ^V6. liiiU «7l. b» 
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use to- C. : and that before the money was . 3kct. u. 
paid, this possibility of reverter of the ori- Of the ciicuin- 

, , > , , , stances aer**- 

gina) seisin should be considered as a possi- sary-tothe 
UKty of seisin, or scintilla juris. 



Secandltf. A feoffment is made to J. S. in fee, (116*) 
to the use of A. for life, remainder to the use 
of his first son unborn in tail, with remainder 
to the use of B. in fee. Does any and what 
seisin remain to J. S., until the birth of a son 
of A. ? The solution of thisi question formed 
the gieat difficulty in Chudleigh's case K On 
the one hand it was said, that an actual estate 
in remainder vested in J. S: to serve the con- 
tingent use, when it came in esse; whilst 
others were of opinion, that no part of the 
original seisin remained in J. S., and that 
the contingent use, when it should arise, must 
be served out of the former seisin of the 
grantee : that is to say, that as the whole sei- 
sin was taken out of J. S., so much of it as 
W3S necessary to serve the contingent use, 
when it came in esse, should remain in the pre- 
servation and custody of the law, and should 
not retiirn to, or revest in, hiiti. But both 
these opinions were considered erroneous : for 
with regard to the first, as the use was limited 
^ A.- for life, remainder to B. in fee, this was 
dbmmensurate to the whole fee, and did not 
admit of any intervening estate, until that 

- '^^ See the case post, s. 8. 1 Ce. 120. a. 
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SftCT. iL limited td the son should arise ; besides, if J. 
ottbceifCBiii- S. had a \'e8t€d estate iu remainder, he might 
wy to the cxe* enter foe a forfeiture, and punish waste, &c. ; 
cmuA uMt. ^^ J .^ .^ clear, that the parties intended him 

(117,) ^o su<^h benefit With respect to the second 
notion^ it was thought to be against the words 
and meaning of the statute, which requires the 
grantee to be seised at the time qf the exectp- 
tion of the use. But the true construction ap* 
pears to be, that J. S. has not ao actual estate 
or seisin during the suspence of the contin** 
geocy ; nor is^ the whcde seisin taken from 
him ; but that, the possession is executed ac- 
cording to the limitation of the uses; tliat as 
O'litw use will arise upon the birth of A/$ 
sou, so aa. to precede the limitation to B*, so 
upon that eipent a seisin, co-extp|iiive witlh 
- the estate in use limited to such soft, will vest 
in J. S. for the purpose of secving it^ and 
that until the contingency happens, J. $• hasr 
a mere possibility of seisin, which may never 
become actually %^ested in him. 

The doctrine of scintiUaJurisy or possibility 
of seisin, has been generally admitted since 
the decision ia Chudleigb's case, in the reign 
of Elizabeth ^ until the late Mn Feame^ 
suggested some doubts as to the necessity imd: 
propriety of it in the case of contingent 
uses« The point has since become the sub*^* 

>iCo»l^«, «> 1 F^iunie, 486 M 446. 
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S 

jwt 9f earaast cmitraveiisy ^: but the author 8i«T» u» 
of thi^ worki foUow^iog the recdlred (^inion^ . w in 



cousiders the €k>c(riiM$ ostabltsfaed upon prm- my tQ ttie* m» 
c^Ie mA aiitfaariiy<; and cQnsequentijp he *'**'* ''^ 
thinks tl)at this possibility of seisin may be 
released or destroyed^ or by die failure of 
l^eirs. of the grantee to uses becooie estiu*r 
guishedPt 

(6;) The ivcf d$ of the statute expressing By what oon^ 
the coi3i;veyaii€e Qr d«ed, by whadb the use is "^i^ a^ 
cieated, are these, ^' bsfgoiti^^ sale^ feeflinent^ . 
**fiMtt seoQveiyi eoranattt, contract^ agree- 
'^ ment, will, or otherwise, by any mnmec at 
** means whatever^" NotwitKstanding the 
geaerfil^y of the ai>QYe wof^s, in order to 
rai^e the itse by tiae s|9/triirte^ i^heie must be 
either » ^iv»q% of act^^ Qonv^Bm^ operating, 
by W9.y of /ti^iASffW^ipii^ qi possession^ or « 
cpQftliAt Of cftvenaiU^ operating w a luurgaiM^ 
an4Mkf ^r ^ epmmnf lo stand smsd t^ Mar; 



(118.) 



■ Sogdfip QfK Foveips, 17. 
Kote to Gilb. Uses, 296. 
fkame*B^ Baco%^ 151. mid hit. 
Sciptilla» 

^ Probably no man more 
^QogmHtfij UBderstood die. 
lairs of uses, ayd tbe coq- 
Btructhm of tfie statute, 
ibfPfk Ike ]at9 Mr. Qoolh; 
and he certainly considered 
the doctrine ot schtillaju^ 
ris e8tal»tished>« "See-^i* 
nkm^ at the end' ef Shep« 
herd's Touchstone* In^eed^ 
lord EMkm, in> Mfnindrell^ v. 
MaundreUy 10 Yes. 255« 



seems, to eei^d^r thcr di»e^ 
trine as peculiarly. ]\Ir, 
Booth*^:^ «< Ibe nse imuNI 
<# engrftft iMi£ upon nAai 
** Mr. BMth caUi sctniitttf 
^^fwrkf in the ntaMseas.'* 

p See post, 14i7, 14^8. IjST 
to 195. 

^•{t spwwft. tM ftlMSrc 
may be a surrender to « 
use. Cro. Eliz. 688, A use' 
canned he raisedtipen- a re« 
lease operating br way ef^ 
Mitterle droith IS Co. 59< 
Nece to pL 1. K Yin. 9D9» 
(0.3.) 
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skct. It for as to contracts and agreements^ which are 
Of tiK cifcitm^ merely referrible to actual conveyances, they 
nry^thtexe- cortatnly do not raise uses under the statute^ 
MteoriM. xhuso, where T. S. by indenture, covenanted 

and granted, in consideration that A. B. had 
Conveyed divers lands and tenements to him 
in fee-simple after the death of the said A. B., 
that the said T. S. would levy a fine to conu- 
2ees of other lands; by which fine the said 
other lands should be assured to the said T. S. 
for life, remainder to the said A. B. in tail ; 
'and no fine was levied : it was determined, 
that the covenant to levy a fine did not of 
itself change or raise a use. 

■ 

(119.) In another case^ A. by indenture cove* 

nanted, that she would assure lands by reco- 
very to B. (her son-in-law) to and for such 
uses, as should in a subsequent part of the 
said indenture be declared. B. covenanted, 
that within eight months affcer the assurance 
made, he would make an estate to A. for life, 
remainder to B« and C. his wife in tail, re- 
mainder over in fee. The recovery was suf- 
fered accordingly ; but no further declaration ' 
of the uses was made in the said indenture ; 
nor were the estates conveyed by B. pursuant 
to his covenant. It was held, that neither 

• See Hore v. Dix, 1 Sid. a. Shep. Touch. 82. 

25. Petfield v. Pearce, 2 f WiDgfield v. Littktcm, 
RoD. Ab. 789. Dy. 162. a. See also Aud- 

* Bainton's case, Dy. 96* ley*8 case, ibid. 166. a* 
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the recovery, nor covenant by B^ could sscr. ii. 
change or declare the use, so as to execute it pr the ctrcum'^ 
in A. for life, &c.; and that it could not re- S;to\K- 
sult to A. in fee : because as she had her re^ ^^'^^^ •^ **'^- 
medy against B. at common law by an action 
of covenant^ no subpcsna would lie to compel 
him to execute the estate* 



By more modem resolutions, it has been 
determined, that articles entered into before 
marriage, to settle lands to certain uses, do 
not alone raise the uses; but that an ac- 
tual conveyance is necessary^. This prin* 
ciple was adopted in the case of Trevor v. 
Trevor'. There A., in consideration of an 
intended marriage, covenanted with trustees 
before the end of two years to settle hmds 
upon the said trustees, to the use of him- 
self for life, without waste^ remainder to 
the use of his intended wife for life, re- 
mainder to the use of the heirs male of him 
on her body to be begotten, and the heirs 
male of such heirs piale lawfully issuing, re- 
mainder to his own right heirs: and A. 
covenanted^ that in case the uses were not 
well raised according to the meaning of 
the articles^ then he and his heirs would 
4tand seised of the premises, until such time 
as a farther assurance should be made there* 
of, tQ thf uses mentioned %n the articles. No 

4 See Edwards ▼. Free* ' I_P. W. 623. 1 Eq. Ak» 
«NB,S|>.W.436.4S9.447. S87. — 



(wa) 



(»«•) 
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stcT. li. s^ttemetit was xmde purraant to the vlt* 

Of the circum- ticlds, and several yaars afterwords A. ^a^ his 

saty to the eze- Wife kvied a fine of the same lands t6 other 

^^ ^'^^ uses* The Lord Chancellor considered the 

whole of these articles^ as in tfaetr nature e<re* 

eutary: and, among other things, <^ertred| 

that the covenant to stand seistd in the latter 

end of them, could not be taken as a final 

settlement from the words of it j and th&t the 

precedent part of them was provisional only^ 

viz. to stand seised till a settlement diould b« 

laade* 

The precieding cases iie npeoa coven&nts or 
contracts referring to a subsequent oonviy- 
aoce. Thesatne rule seems to l»v« prevailed, 
where the covenant is nerely 6se<Hitory, and 
^ipon which an action of oovenant appears to 
> have been the proper mmedyy in ease the <9S* 
venant was not performed. Thus, whaft a 
fatlier covenanted with bis eldest son, that 
certain lands siK^ld, after the death of (he 
fiftther, descend, remain, or bd to the %im and 
bis heirs -^ tu) use arose upon Ais covenant, be* 
cause, as the book states, it ivaA eKOCutory,, 
and for which an action of covenant would 
lie*. So where A., seised in fee, covenant^ 
with B. in Consideration of a marriage to be 

•Blithemftnv.Blithenuuii 131. pi. 153. MOoT, iStt. 
Cro» Eljs. 279. See BeaL pi. 969* 



I 



* 
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had between X S. and J. D., that certain itor. ii. 
lands should, after the death of A«, remain m <hc «imai. 
unto the use of the said J. D* and J. S. and t» «fy toc^Mh 
the heirs of the said J. D. : the marriage took ^ 
effiect : but it was determined, that no use was 
raised by the covenant ; it not being a cove** 
nant to stand seised, but merely that the lands 
should remain ^ 

To the preeeding observations, it seems ne* 
cessary to add the following eaae.-*-A. bar^ 
gained and sold land to B. and his heirs ief. 
500/., upon condition, that if A. paid B. 500/« 
he mi^t re-enter, and be seised to the nse of 
himself and his heirs, until he attempted to 
alien without the assent of B., and then to 
the use of B. and his heirs; and a fine was 
levied to those uses. A. paid the 500£. and en* 
tered; and afterward alined to J. S. wilbeitf 
the assent of B. 

Pet Ld. C. Egerton, no use will arise to B. ; 
because A., enleriog for the condition brokeUi 
ought to be in of the old use and estate, and 
cannot be seised to the other use^ 

^ BucUer v. Symons, S daughter should take. See 

RslL Ah, 78S^ Id Cxofmg the diffisrezH owes viftm 

t. Scudaaore, 1 Vent HI, this p^int collected in p)* 

H U saidf that 09 u»e arosa L 29 Vit. 21J. 
in ibf case in Moor, 122* *" HoUowaj t. Pqllard, 

pL ^9. list the uucertiuiityp Moor^ 161. 
&^W it wfte laUiided the 
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stcT. m. Ill: Having considered the several cir- 

Ai to the dftet cumstances necessary to the raising and exe- 

•tfitUeuuipoiN cation of uses by the statute; I shall now 

•^'*"* state the effect of the transfer of the posses- 

(122«) sion to the use by the statute, as betweeti the 

grantee and the cestHique use. 

iniwpcctto 1st. As to the estate of the grantee^* It 
teu^ic^' **' is obvious, that as the statute has made the 

estate of cestuique use legal instead of equi- 
table, and entirely divested the feoffees, re* 
leasees, &€* of all estate whatever, most of 
the incidents, which attended the use in its 
fiduciary state, are now at an end.' With re* 
6pect to the feoffee, he has no interest at all 
in the land; and therefore on his account, it 
cannot escheat, nor be forfeited ; nor is it sub- 
ject either to dower or courtesy on account of 
-n- pwt^ his momentary seisin w. .However, as the sta- 
P^kn^ tute only transfers the legal estate to the use, 
'^"'•"**"*' it does not interfere with the title-deeds : and 

therefore it is a pointy which appears to .me 
\o be clearly settled, that the feoffee or 
grantee to uses is entitled to the custody of 
(ISS.) them'. Upon this account it has been re« 
peatedly determined, that iprqfert is not ne- 

^ See 2 Comm. SSS. ▼• Hampton, Ord. Car. 441. 

Siieyd V. Sneyd, 1 Atk. Huntingdon v. Mildmay, 

44S. Note, pi. SI. Dyer, Cro. Jac. 217. Reynell ▼• 

SSS. b. Long, Carth. 315. Whit- 

* Estdke T. Vauffhan, field ▼. Fauaieti 1 Yei.S8T» 

I^er, 877. a. Stockman S94» 



scnioo. 
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cessary in pleading a gift under the statute sict. in. 

of uses 7. As to the cScce 

of the union of 
the use and pot* 

Sdly. But as to the estate of cestuique use^ it 
is subject to escheat, to courtesy, dower, and 
all the incidents, to which a legal estate is 
liable'. 



Bents conveyed or limited to uses are exe- 
cuted by the statute; and cestuique use is en- 
titled to all remedies and rights relative there- 
to; but not to collateral rights ^ 

The 14th section of the ' statute of uses, 
which vests in cestuique use the same or the 
like advantage, benefit, voucher, &c., is ex- 
pressly confined to estates made before the 
1st of May 1536; and from this circumstance, 
there is ground to suppose, that none of these 
benefits would have been carried to the ces- 
tuique use by the general words of the act» 
But it is clear, that centuique use is entitled to 
all benefits and advantages inherent to the 
estate, and to covenants running with the 
land. 

In Lincoln College's case, it is. said, '^ that 
^' he who bath a reversion by a limitation of 
a use, although he be in the post, yet he 



« 



' f See cases supra, and * Boscawen and Herle r. 
9 Tenn Rep. 156. Cooke, 1 Mod. 223. 8 

' See S Coniiii. S3S. Mod.l38.S.C« 
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sicT. UL « gjiall take benefit of a condition, as an ,as- 

tiV^^ " ^^S^^^ w^*^^ *® **^'- ^f 32 H. 8. c. SW" 

tbeuseandpoi^ 

And in Smith v. Tyndal^ it is one of the 
Beaoluttons of the court, " that though a ces-^ 
^ tuique use is in the post, and not in the per, 
** yet he may take advantage of a warranty* 
'^ annexed to his estate ; ratio est, because by 
'^ the statute of uses, the estate in law in pos- 
^^ session is transferred to his use, and he is 
*■ tenant of the legal estate, and ,has all ad^ 
" vantages, that the tenant had before to dc;- 
" fend his estate ; therefore he may rebut, for 
" that is to defend; but he cannot vouch, for 
** that is to recover in value for the loss/' 



Skct. IV. 

Of Umitationi 
of uses which 
agree with the 
rolrs of the 
common Uw* 



In the ca^e of Roll v: Osborne*, Warbur-* 
ton thought, *^ that the stat S7 H. 8. of uses 
*-^ gave the benefit of the warranty to oestuique 
^^4ise, and that he shall' vouch as assignee,' 
'^ and have warrantia chartas ; and that tenant 
'< for life created by an use, shall have benefit 
•* for his time" of the warranty, and may 
*^ vouch, or have warrantia charts; but that* 
" he must make his count accordingly/* 

IV. I proceed to explain, in what respects 
legal estates created, or uses executed, by 

>> Co. Litt. 215. a. b. Ap- < 2 Salk. 685. 
powel V. Monnoux, Mo. S^. ^ Mo. 859. pL 1I8(V 
3 Leon. 225, in Scot's cose* Triou 9 Jac 



CBiAP. II.] Stat 27 It. B.C. iO. 115 

the statute, correspond with the rules of the stcr. iv. 
common laxir. S'^'S ' 

agree .with the^ 
Ful« of the 

And first, with respect to the limitation of common iaw« 
estates in fee-simple. 

It is settled, that the same words," which are As to cstata ta 

. ^ a. • x» fee-simple. 

necessary to create an estate m tee upon a 
conveyance at common law, are equally neces- 
sary upon a conveyance to uses since the sta- 
tute* It is true, that if before the statute, a /loj, % . 
man had bargained and sold his Ismds for a 
Valuable consideration, without having limit- 
ed the use to the heirs of the bargainee, chan- 
cery, which considered the intention of the 
parties, would have decreed an estate m Jlse ^ 
But as the statute now executes the use, and 
the bargainee has a legal estate, the same con'- 
struction must be. had upon this legal estate 
by the statute, as upon estates by the com* 
mon law ; and, therefore, in the case put, the For life, 
bargainee since the statute, can only have an' 
estate for life^. So it seemsy that if a feofp- 

• 1 Co. 100. b. << to the use of such child 

. f Corbet's case, ibid« 87.b. ** or chUdren of B.P. (with* 

Jenkins, SS2. pL 65. *' The << oat adding, for such estate 

^ xaeot B, fine is limited to *i or estates), as the said 

V A« b^ indenture, without <' B. P. should by will ap- 

*' mention of any estate in " point.*' The Master of 

5' particular: this is an the Rolls is reported to have 

'< estate for life." said, ^< lb this case,> there is 

. It is proper to notice in «' an absolute power t<$ give 

liiis place the case of Ken- *^ ^efee^mph to any one 

wortby v. Bate, 6 Ves. 793. <« of the children." 
An estate wassettled by deed It 1$ probable, tliat the 



u6 
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Of limiatsons 
of uses which 
agnee with the 
mUs of the 
ccnmii^n law. 
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ment be made to the use of B. and his . heirs 
male lawfully engendered^ as this limitatioa 
would at common law have created an estate 
in fee-simple, so it will upon a conveyance to 
uses^. 



feitttettiiL 



(125.) 



(2.) It is a rule generally established, that 
the word heirs is necessary to create an estate 
tail upon a conveyance at common law^. It 
is the same with respect to a deed operaUng 
by way^of use. Therefore, if a feoffment be 
made to the use of J. S. and the issuer pr issue 
makf of his body, this limitation cannot raise 
an estate tail in J. S.^ ^ Ip the case of Leigh 



Master of the Rolk did not 
advert to the ominion in 
the power of the words, 
** for such estate or estates;" 
for it would be difficuk to 
show, that the power with- 
out these words would au- 
diorize Uie appointment of 
the legal estate in fee- 
simple to a child. If the 
estate had been settled by 
the deed itself ** to the use 
* of the child or children 
** of B. P../' without add- 
ing words of limitation, 
ihe children would, b^ond 
doubt (even in the case of 
a will, Foster v. Romney, 
11 £ast,594t.)> have taken 
life-estates only: and the 
power merely authorizing 
an appointment ^ to the 
*< use of such child or chil« 
<* dren;" upon what ground 
can the limitation of the 
use by the exercise of the 
power be more «xtensive» 
than the same limitation 



would have been, if otisin* 
ally inserted in the £ed 
itself? In asubseouentcase 
of a wiU, where tnere is a 
greater latitude of con« 
struction, die Court of 
King^s Bench considered 
the words, *' in such man- 
** ner and form,*' to be 
equivalent to the words, 
''for such estate or estates;*' 
but declined to give any 
opinion upon the eflfect of 
a power, where there were 
no words' of a similar im- 
port. Ste Kii^^ V* Mar- 
quis of Staiibrd, 7 East^ 
521. 526. 

s Abraham v. Twig, Cro. 
Eliz. 478. note 2. Har. Co. 
Litt. 20. b. 

>" Co. Litt. 2a a. tinst. 
534. 

> Nevd V. Nevel, 1 Roll 
Ab. 8S7. 1 Brownl. 152: 
Makepeace v. fTetcher, 
Com. Rep. 457* 
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V. Brace, a feoi!iiient was made to A. and B.^ skct. iv. 
and their heirs, to the use of W. B. for life, or Jimitattons 
with remainder to the use of T. B. and his ^r^iTh'lh^ 
heirs for ever ; and for default of issue of the J^aimm^liw. 
body of T. B., remainder over* It was ad- 
judged, that T. B. took an estate tail. This 
case, however, cannot be considered as an au« 
thority against the rule alluded to : for as the 
limitation was to T. B. and his hdrs, the sub- 
sequent words, in default of issue of the body, 
were only intended to explain the extent of 
the preceding limitation, or what particulai* 
class of heirs should take, viz. heirs of the 
body. In this view, the same limitation would 
have created an estate tail at common law^; (^^O 
and it is observable, that none of the report- 
ers of this case (except Carthew) mention, 
that it was determined upon the principle, 
that limitations in a conveyance, operating by 
way of use, should be construed in a different 
manner from mere common law conveyances. 
But admitting the case to have been adjudged 
upon the principle stated by Carthew, the 
subsequent case of Makepeace v. Fletcher™ 
has established the doctrine in Nevel v. 
Nevel. 



^ Garth. S48. 3 Salk. 3S7. per Vampage. Co. XJtl. £L 

1 Ld. Raym. 101. Rep. a. Note to 1 P. W. 67. 2 

Temp. Holt, 668. 5 MocL Vol. of Cases and Opinions, 

966. 279. Mr. Booth*fr«pmion. 



> See Perk. s. 171. 173. » Com. Rep. 457 
Tear Book 19 Hen. 6. 74. 
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sbct. ly. (3.) Whether words regulating or mQdifj/ing 
Of limitations an cstate created by a deed, operating by way 
agree wiTh^the of usc, shall be coustrucd in a different man* 
Smm^on uw. ^^^ whcn applied to a common law convey- 
ance, is a point not fully settled. Lord Hard- 
wordiof modi- wickc, in a case where the question was^ whe- 

ther the words, equally to be dividedy would 
create a tenancy in comnion, in a deed operat-. 
ing by way of use, observed, tliat though 
limitations in a deed to uses cbuld have no 
greater latitude than in common law convey- 
(127-) ances, yet as to words of mere regulation 
or modification of the estate, he saw no harm 
in giving them a reasonable construction to 
answer the intention ; and he accordingly held, 
that those words created a tenancy in com- 
mon": on the other hand, lord Thurlow, in a 
case nearly similar^ expressed himself thus : 
'^ Hie question is, whether deeds to usesy in the 
^^^nature of wills^ should be construed so 
*^ widely as wills have been? I should be sorry 
'' to give into tliis; for I think no good has 
"been done by the wide constructioi^ of 
*' wills." 



As tothcceiser (4.) It 18 a maxim of law, that a conditioa 
toil^^t S'ttU ^"^ ^^ limitation annexed to an estate ought to 
dwrini; his life.] destroy the. whole of the estate, to which it is 



V Rigden r. VaHier, ^ 1 Wils. S4L and 2 V&iU 
Ves. 252.267/ Siltk. 731. 965. 
S^aIm Goodtitle v. Stokes, "" Stratton v. Best, 2 Bro« 

Qhsu Eep. 233* 
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annexed^ »nd not a part only of itF. This s«ct. iv. 
rule iM applicable to limitations by way of or limitatibnt 

,. , , ^»r»^ •! o'ttscs which 

U8^ which operate so as to defeat or avoid a^ee with the 

estates : therefore, if an estate be limited to ^i^n uw. 

the tise of J. S. in tally with a proviso, that if 

he do such an act, his estate shall cease during 

his Ufe^ this proviso is void^. It was agreed, (1S8.) 

&at lands should be limited to the use of 

H. CL and the heirs male of his body, with 

divers remainders^ over, and with this proviso^ 

** That if the said H. C, or any of the heirsr 

'^ males of his body, should attempt or make 

^ any feoffment, &c^ that his estate should 

^ cease, as if he was dead^ and that then the 

^ said W. B. and the ol^er feoffees, and thdc 

^ beirs^ should stand seised to the use of sucfar 

^^ person to whom it ought to descend or re- 

'' main by the said deed intended^ as if be wa$ 

" dead, with the remainders over as aforesaid." 

The proviso was considered repugnant and 

¥oid^ However, as a condition may be an* 

nexed to an estate tail to determine it wholly 

by the re-entry of the donor or his heirs*, so 

a limitation by way of use may enure to de-* 

&;at an estate tail, as if tenant in tail were 

deady Without hdrs of his bodtfK This doc- 

' 1 Co. 86* b. 4 Burr, may's case, 6 Co. 40. a. 

1941. Lkt. s^ 720, 72lt Tarraat's case, Moor, 470. ' 

732, 78S. •Litt.s. 3^2. Crokerv, 

1 J Co. SS. h. TrevithiD, Cro. EIu. SB. I 

■'Cholmley r. Humble, Leon. 292. 

cited 1 Co. 86. a. See Cor- « Vide Mary Portington's 

6ers case, ibid. 83. b. Mild- sase^ 10 Co. 36« 

j4 
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sicT. IV. trine has given rise to the introduction of two 
or limitationt • specics of provisoes in modern practice. The 

of Uses whicb 

agree with cbe One is adopted in a settlement of estates, 
ooimi^oQUw. where, it Is intended, that the person in pos- 
(^^•) session of them, under the settlement, should 
use the name, and bear the arms of the set* 
tlor; and in case of refusal or neg^lect, that* 
the uses and estates thereby limited shall cease 
and determine, as^if the person so refusing or 
neglecting, being tenant for life, were dead, 
or, being tenant in tail, were dead without 
issue, inheritable under the intail". The other-' 
proviso is used in settlements, for the purpose 
of defeating the estate of a tenant in tail, in 
case he shall become entitled to a certain 
other estate ; and limiting or shifting the use 
upon that event, to another person, as if 
such tenant in tail were dead without issue \ 



Fractions in the 
limitations of 
the ate. 



(130.) 



(5.) Another maxim is, that a man cannot 
make a fraction in an estate, in the case of a 
limitation by way of use, whi^h cannot be 
done in a conveyance by livery in possession. 
Therefore, Walmesley ^, justice, s^d, " If a 
*^ man makes a feoffment in fee of land to 
'^the use of A. and his heirs every Monday, 
" and to the use of B. and his heirs every 



" See the fonn of such 

{ower. Bud. note, 2 Co. 
att. S27. a. and 2 Bridg. 
Con, 8. 10. 469. 575. and 
Appendix I. 
Z See Appendix IL 1 



Bridg. Con.KM. also KicoIIs 
V. Sheffield, 2 Bro. Cha. Ca. 
f 15. Doe v: Heneage, 4 
Term Rep. IS. Stanley- 
T. Stanley, 16 Yetf. 491* 
'^ 1 Co. 87. a. 



• * 
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** Tuesday, and to the use of C. and his heirs **«*• ^i 
" every Wednesday, these limitations ane ^ ^"'**{J?T 
" void, for V^re do not find any such fractions h^ with tbe 
^^ of estates m law. common uw. 

(6.) It remains to observe, that the statute «•« mnoc i» 

!.• 1 ./• M»n»ted 10 !• 10 

executes no limitation of a use, which if aimi^tcuis 

l&w 

executed would be fraudulent, and diereby 
abrogate the law. Thus, if there be a limita- 
tion to the use of A. and his heirs, provided 
that if he give a mortal blow to any person, 
the use shall cease as to him, and remain over; 
this is fraudulent to prevent an escheat^ and 
therefore void 7. 

V. However, in some cases the manner of ••c^-v- 
creating and limiting estates has undergone ^^^^^ 
considerable alterations since the introduction dettkmofksai 

tftifFt by (he 

of conve3'ances to uses. mtute^whidi 

diiier from the 
rnlei of tbe 

(1.) It was absurd, that a man should makjB a «»mmoo Uw. 
conveyance or give possession by livery of sei- 
sin to himself; and therefore if a feoffment or ufet Umiied 
had been made to a stranger and the feoffor, omtravcBtedin, 
the stranger took the whole*. iJut.now, if a ^^Sl?!^ 
feoffment be made to the use of the feoffor, ''^^JSi.) 
or to the use of the feoffor and a stranger, it 
is a good limitation of the use, and the sta- 
tute executes it in the feoffor alone in the 
first instance, and in him and the stranger in 
the second. As this manner of limiting the 

i^Moor, 6SS. 3Atk«180. * "Perk. 8. 203. 
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Sict. V. ufie to, and vesting the legal estate in, thfe 
Of Mmitt*i©» feoffor, releasor, &c by one and the same 

of QMS, Slid . . "^ , . * 

cieation of le* couvoyanoe, IS quite contrary to the simple 
the rtlt^, mode of conveyancing adopted by the com- 
ftom the rule* "^0^ law, SO rt IS the more convenient 
•r^ooiiinon ^^^ ^jj^ i^gg expensive method. Thus, for 

example, it frequently happens, that upon 
the death or removal of trustees, it becomes 
necessary to fiU up their number pursuant to 
a power for that purpose usually introduced 
into settlements of rcdl property. In order 
to effect this, it fs now the practice for the old 
trustees to make a conveyance, which ope* 
rates by way of transmutation of possession 
(generally by lease and release) unto the new 
(132.) trustees and their heirs, to the use of the old 
and new trustees and their heirs '. Without 
the assistance therefore of the statute of uses, 
it would have been necessary in the above 
case, that the old trustees should have first 
enfeoffed A. B., who would have re-enfeoffed 
the old and new trustees jointly; thereby 
making two conveyances necessary. Indeed^ 
in the case of terms of years and other per- 
sonal property, two assignments are still re* 
quired for the above purpose ^ 

As a man could not at common law convey 
to himself, so neither could he make a con^ 



* See precedents, 1 ^ See a precedent, 1 
Horsm. 319. SSi to 34S. Horsm. SOS to 307. 
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Teyance to his wife *^ j but by limiting k seisin ^<^^- ^* 
to the feoffee, releasee, &c. he may declare the ot irmimcionii 

' ' , •; of uses, Mid de- 

nse to his wife, whieh use will be executed aHon of icgai 

' , , estates by the 

t>y the statute ^* sumte, wtiich 

dMer from the 
rules of Che 

^ This method of vesting the legal estate in ^«««««>*''- 
the grantor by his own conveyance can be 
effected by a feoffment, fine, recovery, or lease 
and release; for in each of these, the seisin (ISS.) 
is conveyed to the feoffee, &a, and that seisin 
}s aufficiei)it to serve uses declared to the feof- 
for, Scc.j or to any otlier person. But in a bar- 
gain and sale, where the use first passes, and 
then the possession is executed in the bai^ 
gainee by the statute, no other use can be de^ 
Glared upon his estate; .i^ccording |to the rule, 
that a use cannot be limited to arise out of a 
uae \ And yet a man may covenant to stand 
seised tp the use of himself. 

(2.) By the common law a man could not of met ihnHed 

, • . , . , ^ tothcheiisof 

noiake nig own heir a purchaser^ even of an the body of the 
estate tail^. This maxim was indeed aneces* S^ by descent 
^ry consequence of the preceding rule, that ^' p*^***** 
a man could not convey, nor limit a remain* 
der, to himself; for ^lius est par^ patris if— 
bar^ est pm^s ant€cessoris\ Therefore if a 

< Co. Litt. S, a. 1 14. a, * Dyer, 155. a. b. 1 6o, 
Moyse ▼. Gyles, 2 Vero. 136. b. 1S7. a. 
385. Lucas t. Lucas, 1 ' Co: Litt« 22. b. 
Adc 271. note 2. last ed. < Moor,. 720. Dyer, 9. pi. 

. 5 Co. Liu. 112. a, 20. 

"> Co. Litt. 22. b. 
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Sect. V. gift had bccn made in tail or for life, with re- 
of linittiioiit mainder to the heirs male of the body of the 
adonofiegpu gnmtor, this remainder would have been 
Mttatc, which void^ But since the introduction of uses, a 
^'^e n^^n may limit the use, so as to make his heirs 
^^^n^\* special take . either by purchase or by descent. 

Thus, if J. S. make a feoffment to A. in fee, 
to the use of himself for life, with remainder 
to the use of the heirs of his body ; this is a 
good estate tail executed in J. S. ^ So if the 
use be limited to A. fbr life, with remainder to 
the heirs of the body of J. S., in this case also 
4 the heirs of the body will take by descent^: 
for as the limitation to A. for life tnay deter* 
mine during the life of J. S. (the grantor), the 
law implies A use in J. S. for liife, expwtant 
upon the determination of the estate of A.; 
according to the principle, that so much of 
the use^ as is not disposed of^ results to the 
grantor ; and this implied estate in J. S. for 
life in remainder, is sufficient to consolidate 
with the limitation to the heirs of his body ; 
pursuant to the rule, th&t where there is a 
limitation to the ancestor for life, with a 
limitation to his heirs, or heirs of his body, in 
the same conveyance, the heirs, or heirs of 
the body, do not take by purchase^ but by 
(1S5.) descent^. But if a fbofiment be made to the 

' Greswold^s case, Dv. ^ See WiUs ▼• Palmert 5 

156. a. Burr. 2615. f Black. 687. 

k Co. Litt. 82. b. "See Feame, M to 62. 

4tlied. 
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use of A. and his heirs during the life of the 8ict. v. 
grantor y with the remainder to the use of the of umitatioos 
heirs of the body of the grantor ; as the use JtiSn'Ml^'** 
IS expressly limited away during the life of ^JJS^w^ 
the grantor, there can be no implied estate in ^^^ ^«» ^ 

mics 01 uic 

him, so as to consolidate with the limitation common Uw 
to the heirs of his body, and therefore his 
issue must in that cage take by purchase ^. 



the 



But a grantor cannot even under a con* 
Teyance, which operates by way of use^ enable 
his heir general to take a remainder as purcha* 
ser, under a limitation to his heirs; but where 
the limitation is to the right heirs of the gran- 
tor, Xht use so limited, is construed to be the 
old use, and will be executed in him as the re^ 
version infee^ and not as a remainder \ Thus 
if a fine be levied to the use of the wife of llie 
conuzor for life, remainder to the use of an-* 
other in tail, remainder to the use of the right 
heirs of the conuzor; the last limitation of 
the use is void as a remainder; for the old use 
of the fee continued in the grantor as a reoer* 
sian P. So where a feoffinent was made to the 
use of tjxe feoffor for 40 years, without im^* 
peachment of wastes and afterwards to the 
use of C. his second son in tail male, with 



(136.) 



liii T. Cosb^ Carth. 
872. 4Mod.S80. Elaev. 
Osborne, 1 P.W. 387. See 
S;eanie,62. 

• See 1 Co. IM. b. 130. 
•• Godolphin t« AbiDgdeOf 



S Adc. 57. 

» Fenwick ▼. Mitford, 
Moor, 284. 1 Leon. 182. 
Co. Litt. 22. b. Read r. 
Errington, Cro. Elis. 321 • 
S. C« Beinb* 
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remainder to the use of the right heirs of thd 
feoffor ; it was determined, that the tise limit*' 
ed to the right heirs was the old use ; that it 
was ¥oid as a remainder, and was merely the 
reversion^. 

The difference is material. The grantor 
taking the litpitation to his rigkt heirs, as a 
reversion^ it is his property, and he may grant 
or devise it But if the rigkt lieir took as a 
purchaser, the remainder would belong to him, 
and the grantor himself would be excluded ^ 

Sir Francis Bacon has observed, " that the 
" very letter of the statute doth tak^ notice 
** of a difference between an use in remainder 
" and an use in reverter; which though it can* 
•' not be properly so called, because it doth 
'^ not depend upon particular estates, a& re* 
* - mainders do, neither did they before the 
^^ statute draw any tenures, as reversions do ; 
'^ yet the statute intends, that there is a dif- 
^' ference, when tlie particular use and the use 
'* limited upon the particular use, are both 
'^ ne» uses ; in which case it is a us6 in re^ 
*' mainder ; and where the particular uscf is a 



4 Earl of Bedford's case, 
Moor, 718. 1 Co. isa a. 
Cro. £liz. 834. Har. Co. 
Litt. aote S. 22. b. 9ii%- 
liam's case, 2 Co. 91. b. 

' << Lands granted by A. 
** by fine, for th.e life of A., 



^* remainder to A«*8 right 
<< heirs. It is a reversion in 
<' A., and he may grant it.*' 
Note 5. Har, Co. Litt« 2ft 
b. See Jenk. 2i8. pL 96, 

and ante 59* lA note* 
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" new use, and the remnant of the use is tlie ?«ct. v. 
** old use, in which case it is a use in re- ^ limittOont. 
"' vcrter *,^' \ *^<» ^ *«»^ 

estates by the 
staitate» which . 

(3.) Again : by the common law, generally niic» J^'Sc 
speaking, no person could take a present in- ^'^l^^'^^ 
terest by the habendum of the deed, who waB «« *>y ^^ ^* 

"^ * ' hend^m to % 

not maned in the premises \ But in a c^ise ^y ptnon not 
where A. enfeoffed B., habendum to the said prmiM. 
fi. and C. their heirs and assigns, to the use 
and behoof of the said B. and C. their heirs^ 
and assigns; it was resolved, that as C. waa 
not named in the premises^ he could take no 
possession originally by the habendum; and 
that the livery, made according to the intent 
of the indenture, did not give any thing to 
C.^ because as to him it was void : but though 
the feoffment did not give any seisin to C, 
yet it did to B. and his heirs, which seisin 
was sufficient to serve the use declared to C« 
Therefore the use limited to.B, and C. was (1S8.) 
good, and the statute executed it But this 
limitation of the use in a bargain and sale 
to a person not named in the premises, after a 
previous disposition of it to the bargaineci 
would be void, for the reasons, before men*> 
tioned. 

* Bac U8ei,,45, 46.. . <" Sainme*s OM, IS Co* 

' ^ 2 Koll. Ab. 67. Hob. 55. See as to an excejOi^n: 

Sld«Qpte4. Har.Co.Liit. after an e»Ute limited by . 

26. bb But eee Spry v. way of uae, Tregmiqll t« 

Popham^ 8 Basi, 1 1& Baeve, Cro^ Car. 4S7. 
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(4.) So it is a rule of law, that if an estate be 
conveyed to two, the one being capable, and 
the other incapable, at the time of the grant, 
he who is capable shall take the whole * ; and 
thaX joint tenants cannot take at different pe* 

Of uses li ited "^* ^* ^^* sincc the introduction of ijses, if 

to two, the one A. make a feoffment in fee, to the use of B, 

table. and his wife, that shall be; though the whole 

" estate will vest in B. at first, yet upon his mat- 

riage the wife shall take jointly with him ^ 

So if a. disseisin be had to the use of two, and 

the one agrees to it at one time, ^nd the other 

at another, they shall be Joint-tenants^. 



Of uses limited (5.) No estate of .freehold can by the com- 

fak fiitiuo^ and ^ *^ 

to peisoos not mon law be granted to commence infuturo ^; 

in esse* wbtte , , ' • 

no particQUr neither can a contingent remainder be sup* 
^ liSiied!?^'*'^ ported without an express particular estate of 
t^***) freehold. Therefore, if a grant be made to B. 
and his heirs to commence four years after the 
grant, or to A. for years, with remainder to 
the right heirs of J. S. who is living^, in 
either case the grant is void. But if a con* 
veyance be made to 'J. S. for life, with re- 
mainder to the first son unbqm, or right heirs, 
of J. D. ; or if a feoffment and livery be made 



• 1 Co. 100. b. 2. 13 Co. 

^ Co. Litt. 9. a. 188. a. 2 
RoQ. Ab. 417. pi. 8. 

c Mutton's case. Moor, 
96. Dyer, 274. b. 1 Co. 
101. a* Sanuno^s caie, 13 
Co. 57. See Wells t. Fon- 



ton, Moo#^ 634. Stratton v. 
Bei^ 2Bro.Ch.Ca.233. 

^ Co. Litt. 188. a. 13 Co. 
57. 

« Barwick's case, 5 Co. 
94. b. 2 Vent. 204. Roar. 
Tranmer, 2 Wib. 751 

^Co.Iatt.217.«. 
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to J/S. foF ten year9» with remainder to J. P. s^c^. v. 

and his heirs; in these cases the intervening Of Umitacion* 
estates are sufficient to support the remainders. atiQaJncgBi 
Kow in eoDTeyances to uses^ the courts have ^!S!^, whicb 
supported these future limitations, when no ^^^'^ 
particular estate has been created, either in ««»"»?**»*• 
the shape of remainders, or as springing u$es^ 
Thus, if a man covenant to stand seised to 
the use of &e heirs of his own body^ or to 
the use of another after his own death % or if 
be bargain and sell his lands after seven years ^; (140>) 
in each of these cases the grant is godd, and 
until the event takes place, the use results. 
But in conveyances operating by way of trans- 
mutation of possession, it is necessary, that a 
pr^nt seisin should be transferred, in order 
to serve the resulting use. Thus if a feoff- 
ment, or lease and release, be made to J. S. and 
his heirs, to the use of J. S. and his heirs, to " 
commence four years from thence, or after 
the death of the grantor ^, the limitation of 
the use to J. S. is good, for during the four 
years, or the life of the grantor, it will result 
and be executed. But if the conveyance had 
been to J. S. smd hU heirs after thie death of 
the grantor, to tlie use of J. S. and his heirs ; 
it would have been void; because it is the 



• See 1 Atlc. 58& 9J0. Roe t. Tranmer, 8 

^ Carth. 26S. See S2 Vin* Wils. 75. 

989. pL 3. and tke cases I* Bac. Uses, es. 

eolkded in the aola «Jkei2fialk.67&aacltli# 

fi)aauiAT«Sbea&)JiieT. above cases* 
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sicT. V. grant of an estate of freehold to commencer 

Of limitations ifi futUTO ^ 
ofosetySfidcie- 

atioB 4>f Icgil 

SS^Wch When a feoffment is made to A. and his 
iSi«5*thJ^ heirs, to the use of the heirs of the bpdy of 
*°"n4i'V* the grantor, the limitation to the heirs of the 

body takes effect upon the death of the gran- 
tor, not as a springing use, but as a remain- 
der; and the use resulting to th6 grantor for 
fais life by way of particular estate, the gran- 
tor, by the union of the particular estate 
and the remainder, becomes tenant inr tail in 
possession^. If tlie whole fee had resulted ta 
the grantor, the heirs of his body would have 
taken, as purchasers, by way of springing use : 
but the decision is formed upon the true con- 
struction of the statute of uses ; that so much 
of the use, as the grantor has not disposed of^l 
and no more, results to him. 

> 

But in otlier cases, not substantially differ' 
ing, as it appears to me, in principle, from the 
above, another construction is said to have 
been established. In Davies v. Speed, S Sallu 
675. the chief justice held, " that a feoffment 
^^ to the use of A* and his heirs, to commence 
'.^ four years from thence, wasjgood as a springs- 
'^ in^ use, and that the whole estate remained 
^' to the feoffor in the mean time; so it is, if 

^Roev.TramneryS WOs. Vim S8d< and the cases 

76. Lamb v. Archer, 1 cited in note, pL^ and 8 

SalL 225. IVeem. 2S5. pi. S07. 818. 

llfUdL Rep. S4a 88 pi. S8& Aato 97i 08. 
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** it were to commence after the death of A. Sict. v. 
** without issue^ if he died without issue in of limitations 
" twenty years." This doctrine is assumed by au^oMcgai 
others ^ ; but it does not appear to have been ri?u^,^w»!k:h 
considered with any degree of attention, f^of^**** 
Bacon {63\ expressly says, " If I bargain «>««*«»* ^'f- 
** and sell my land after seven years, the inhe- 
ritance of the use only passeth ; and there 
remains an estate for years by a kind of sub- 
traction of the inheritance;" and this seems 
to be the proper construction of the statute. 

In the case of Davies v. Speed, before no- \ 
ticed, a husband and wife, seised in right of f 
the wife, convey by fine and deed to the use | 
of the heirs of the body of the husband on .( 
the wife begotten; and for default of such 
issue, to the use of the right heirs of the hus- 
band. They had issue, which died in the life- 
time of the husband and wife. The wife dies.; 
then the husband dies ; and the iquestion was, 
whether the limitation to the right heirs of 
the husband was good? According to Sal- 
keld's report of this case, it is said to have 

^ See PoDex. SO. in the *' is a fee-simple determtn- 

case Weale and Lower; and '' able in the covenantor." 

the case of Canrardine v. lliis is intelligible: for till 

Carwardine, Feame by But-^ the expiration of the term 

ler, 388. In the case of of 40 years, the covenant 

Pybus ▼• Mitford, 1 Ventr. does not take effect. Until 

379. Hale« chieQustice, says, that period, there is not any 

'^ so if he covenants to seisin to a use* See also 1 

^' stand seised to the use of Leon. 19^ 
^ J. S. after 40 ycfars, there 



\ 
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Sect. V. been (letcrihitied; first, that no estate for life 

or limitations resulted to the husband^ because the estate be-* 

ation o( legal loHged to the wif^ ; ** secondly, this limitation 

itatate, which *' to the hetrs of the body of the husband, &c« 

iMStx from the ec \ •i/?^i* "^ '^ 

rules of the was merely void ; for taking rt as a iiemam- 
aommoii law. « ^j^^, thfcre is uo precedent estate of freehold 

** to support it ; and taking it as a springing 
use, then it is a springing executory use to 
arise after a dying without issue, which thfe 
" law will not expect/* 

There is a manifest error in this report of 
the second resolution^ by referring to the 
limitation to the heirs of the body of the 
liusband and wife, instead of the limitation to 
the right heirs of the husband ; for the ques** 
tion was, whether the limitation to the right 
lieirs of the husband was good ; and unless 
the resolution is taken with reference to that 
limitation, then the observation^ ^^ taking it 
*' as a springing ^se, then tt is a ^ptin^ng 
^^ and executory use tb arise ^ft€T « dyifig with-- 
^' out issue,'' would not have been i^plicabte. 

Spriaging iMt. But the conclusiou in that case, that the 

limitation to the right lieirs of the husband 
was void as a springing use, is not very intel- 
ligible. A springing Use indeed, to take ef- 
fect after a general dying without ifisue, 
where it is not preceded by a& estate tail ih 
the issue, is, no doubt, iUegal ; but that was 
not the case in Davies v. Speed. Adiiiitttfag^ 
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m that cai«v th^t the use did not result to the Sict. y. 
vfitt and her heirs by waj of particular estate, or limiutioiit 
«o as toftypport the limitation to the heirs of JtiS^^ugS** 
the body of tlie husband jand wife as a contiu- ^«ml,^whu:h 
^t remainder, still the lu»itati(Hi to the heirs JjJ^'of'Sc** 
of the body might hp.ve been good as ^ spring- «»tt»<^n Uw. 
ing use, to take effect upon the decease of the 
husband; and if that limitation had taken 
effect^ these could have been no objection to 
the limitation to the right heirs of the hus- 
band, either as a remainder expectant upon, 
Qr ^ a sprioging use to take effect after, the 
estate tail"; for in either case a recovery by 
the tenapt in tail might have destroyed it : 
;md if the limitation to the heirs of the body 
did not take effect, then the limitation to the 
right hei):3 of the husband, must of necessity 
have taken effect upon his death, and there* 
fore not within the reasons of a perpetuity. 
The limitation, as it appears to me, to the 
right heirs of the husb^nd^ Qiight, according 
to the event, have taken effect, either as a re* 
maindcr, or as a springing use; and during 
the life of the husband, or the suspense of 
the contingency, it was uncertain in which 
way. If there had been at the death of the 
husband, any person answering the descrip- 
tion of heir of the bodies of husband and 
wife, such heir could have taken an estate 

tail iiQder the springing use to him, with a 

< 

* The words would have Mandeville*^ diej Ccu Idtt« 
«Wited «o eiUile taO. See a6.b« 
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stcT.v. vested remainder to the right heirs of the 

Of limitations husband ; but if there had been no person 

adon of legal answering that description at the death of the 

^tjltc,^h!ch husband, then the limitation to his right 

nlfwoM^he^* heirs might have been good as a springing 

«>mmoii Uw. ugg . j^g ^ remainder, therefore, to take effect 

after an estate tail, it would have been good; 
and it would have been valid as a springing 
use tQ arise upon the decease of a person in 
esse. 

» 

f |42.) In the case of Adams v. Savage ^ where 

' lands were conveyed by lease and release tQ 
trustees apd their heirs, to the use of A., the 
releasor, for ninety-nine years, if he should so 
long live, remainder to the use of the trustees 
for twenty-five years, remainder to the use of 
the heirs male of the body of A., it was de* ' 
termined, that no use for life resulted to A., ' 
and consequently, that th<s remainder to his 
heirs male was void^ there being no freeliol4 
estate previously limited to support it. 

If the above limitations had been in a will, 
instead of a deed, the limitation '^ to the heirs 
*^ male of the bpdy of A.," would have been 
good, as an executory devise^; and there does . 
not appear to bjB any satisfactory reason, why 
that limitation, in the case cited, should not 
have been supported, as a springing use. But it 



^2Salk.e79.LordIUym. <Hanri8y.Btfiiet,4Buni 
«54. 2157. Gore ▼. Gore, 2 P. W| 

28^. 
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is singular^ that the court did not, eith^ in this smt. v. 
case, or in the case of Rawley v. Holland \ of r.o » lont 
consider the limitation upon the doctrine of wi^HV*"^!*' 
springing uses : they determined, that the J|a?i",'^htch 
limitation was void, as a remainder; but they ^^^^"^^^ 
did not, it should seem, advert to the circum- «>™«w» ^»^» 
6tance, tiiat it might have been good, as a 
springing use \ 

Probably the faftt is, that at the time when 
the cases of Adams v. Savage, and Rawley v. 
Holland, were determined, the limitation, in 
each of those cases, " to the heirs male of the 
^ body,** was considered as too remote, even- 
if it had been an executory devise under a will : 
in the one case, the limitation being to take^ 
effect after a life in being, and a term of 
twentyrfive years; and in the other, after a life 
in being, and a term of 200 years : for it does 
not appear to have been settled, until the case 
of Gore v. Gore' (1722), that the freehold 
might become vested under an executory de- 
vise, although such freehold estate were pre- 
ceded by a term of 200 years, or upwards.- 
The case of Adams v. Savage was determin- 
ed in 1 70 1, and Rawley v. Holland in 1712. 

^ 22 Vin. 189. pi. 11. ** good as a springing U8e» 

' Sergeant Hill, in a MS, ** as it would m a will be a 

note to Adams v. Savage, *' good executory devise i** 

Salk. 679. makes a query, ' 2 P. W. 28. 

i« Jf this would net be as 

X4 , 
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Sect. V, ((J.) It ii) a inaxim of thte common lainr^ 

Of limitations thaf HO estate can be limited upon a i^« 

ation of legal Simple ; or, m other wordd, aln estate m fee- 

•Atate. which simple cannot be made to cease as to one, ahd 

fuiCTof'thJ^* *^k^ effect by way of limitation, upon a con* 

common law. tinggnt event, in &vour of another jjcnson. 

thiftiDg uses Thus if a feoffment had been made in fee, 

after or upon a . . . . _ 

limitatioiiin With a proviso to make it cease as to the 
(14S.) feoffee, and go over to a stranger upon the 
payment of a certain sum, &c«, this limitation 
(144.) was void>^. For as a remainder it could not 
take effect; a remainder being a reninant of 
an estate in lands or tenements expectant upon 
a particular estate^ : and as a d>nditioti it was 
void, for no person can take advantage of a 
condition, but the grantor and his heirs \ But 
it is established now beyond controversy, that 
limitations of the above nature may take ef' 
feet by way of use. 

The principle seems to have been acknbw* 
ledged at a very early period. In -Brooke's 
Abridgment S it is admitted, that if a man 
make a feoffment in fee to the use of W, and 
his heirs, until A. pays a certain sum to W.^ 
and then to the use of A. and his heirs; the 



s See Co. Litt. 18. tu ' Dooi^ «m); Siod. DM. 

tkjm^T'8 case, 10 Co. 97* &c, iSO, 21. Perk* •i.'BSK 

b. 1 Salk. 231. pi. 9. Dyer, tiit. a. S47. 

SS. a. 1 Co. 85. b. 10 MocU ^ Bro. Fepif. «l.<IJfieia^ 



42S. Plowd. 29. $0. cites 6 EiL^ fi;jN,C. 

>" Co. Litt. 143. a. See pi. 423, 
Fearoe, 8t 4Ui ecU 
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Hie is first executed in W. by the statute; but Svtr.T. 
v^en A. f>ay8 the money, the use u^n such or litthannni 
payment shifts from W., and vests in A. ^iPut ati^T^ tefST* 
ia that case (which was determined before the ^^XmSi 
mle was clearly settled, that all future or ^^^TST^ 
springing uses must be served out of the sei- ^^'^rL'T'* 
»n of the grimtees), it was said, that, to avoid 
idl doubts, A. should aiter in the name of the 
firaffees, and in his owB naaie. 

So where a fine was levied to the use of A* 
and his heirs, if R. should not pay a certain 
sum to A. at an appointed time, and if he 
should, then to the use of A* for life, remain- 
der to the use of R. in fee ; upon the payment 
of the money it was held, that the uses would 
change according to the limitation ^ ^ 

« 

It seems, that a shifting or springing use, whetbert 
after a previous limitation of the fee, cannot t^'l^Hi^tios 
be barred by the cestuique use by any kind of ^ £li^* ^^ 
conveyance^ Thus, if land be given to the 
use of A. and his heirs, until B. pay him 10/,, 
ynd then to the use of B.; A. cannot bar this (146.) 
contingent use ™. A contingent, or shifting 
use, in this respect difiers from a contingent 

' <» gpr ita g-y, 'Omtu, 1 dr Kent v. Sisirsid, Cto^ 

SilL Ab. 415/(^1. 12.— For Car. S5S. 

Sillier inAtancM of springing ^ 'Uotd t. C«f«w, Prec. 

fti|^iif)Mr^'ttrevio«0Htt^ CUsa.^ Pig. Bvc ISi, 

muM' Hie fte, I must refer Mm. 1B2.*1S5. l^deBra. 

10 the caae& of Harwell r. SeoK 4L Um!, pL 5ft 

Lucas, Moor, 99. and ttsii B.N.&1S7^ ' • 
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Sf CT. V. remainder, which may be destroyed : but it 
^u^'wd^ agrees with an executory devise after a pre- 
ttion of legal vioiis dcvisc of the fee: as it was determined 

estates bj the , ' 

statute, which in Piglls V. Browne''. However \ if a man 

differ from the i • i <■ /* 

fuictof the covenant to stand s^sed to the use of himself 

in fee, until marriage, and then to the use of 
himself and his intended ^vife, and the heirs 
of his body, with remainders over; he may 
before marriage destroy the future or contin* 
gent uses, by making a feoffment in fee, in 
tail, or for life, upon a good consideration, 
and without notice: but a lease for years 
Would not destroy it, although it would bind 
the future use ^ 

We may reconcile the last case to the pre- 
( 147.) ceding rule in this manner ; if the seisin, out 
of which the springing or future use is to 
arise, be destroyed, the future use cannot take 
effect: therefore if A. covenant to stand 
seised to the use of such a wife, as he shall 
hereafter marry ; until the marriage the use 
resiilts to himself in fee, and it is out of bis 
seisin, that the use to the wife must arise: 
now if he destroy that seisin before the um 
comes in essCj the use consequently cannot be 

» Cro. J9/Q. 590* 1 Eq, See a]«o Gilb. Uses, I3& 
Ab. 187. ' S^e BqiU4 v. Wynaton, 

» Wood V. Reignold, Cro. Cro. Jac. 168. Sed contra 

£liz. 764». 765. 854. Casei Semb. Barton's case, Moor^ 



collected in oote to pL 4, 742. as to tbe leas^ fyf 
52 Yin. 2^. and pL 1. 224» ^risars. 
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served ^. fiut if A. make a feoffment to B. sict. t. 
in fee, to the use of C. in fee ; > but if D. pay or limitattomi 

t_ -1 ^A«/* 1 *i*f^ of uses, and era* 

SO much money, then to A. m fee ; here if C ation of icgai 

(who has the legal estate since the statute) ^^,^i^ 

make a feoffment, suffer a recovery, or levy a ro^'5°the*** 

fine, the use to A. is not barred from taking commpn Uivw. 

effect; because that shifting use is served out 

of the seisin of. B. the feoffee, and not out of 

(he estate of cestuique use. But it appears to 

fne, that if in this case 6* (the feoffee) should 

join with C.'in making a feoffment, the seisin, 

or scmtilia Juris, of B. would be completely 

destroyed, and in that case no future use could 

arise to A. Indeed, if it is admitted, that 

there is a possibility of seisin remaining in 

the feoffee, to serve the contingent uses^ 

it will follow that it may be deijtroyed by rer 

}ea3^ or feoffment 

Brent's pasp ' w^s in effect thus : R. B. made 
a feoffment to the use of himself and D^ 
his wife, for their lives, with remainder, if 
R. B. survives D., to the use of such woman 
^ R. B. should afterwards marry, for her 
jointure ; j^piainder to the use of J, S. w f^e. 

J. S. and the feoffees, with the consent of 
R. B., join in a feoffment to pther uses ; and 

1 The case in B. N. a ' 17 Eliz. f L^oq. IV 
ll^. which u contra, la Dyei> 8S9p fLiS^ 



Jm«w 
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stcT* r« then R. B. levies a fine to the same uaes, aad 
Of iinteiiint murriefi a seoinfi wi&. 

mtkuiof 4cgal 

•tiMi^ whaok The quertiofi was, wbetJher the coQtinf^t 
fiiict4tf «b« Qse to the secxHid wife was not ^Jestroyed by 

the feofBneiit of J. S. and die €fm; feoffees? 
It afpe;^«, that the point was not j^idiciaHy 
determined : but imt Dillon v. Freifie, Poph. 
1^* Anderson says, ^ And for Brent's 'Oase, I 
^ have always taken the better opinion to he^ 
^^ diat liie wife casmot take in the case €w 
^ the mean ^iisturbancei not vithstanding the 
"^ judgment, which is enter^ theseupon^ 
** which was by the assent of the parties :" 
and in Woodliff v. Drury •, wfcich was llie 
case of a feoffment before niarrtajge, to the 
use pf the feoffor and his. intended wife after 
the marriage, and the heirs of their bodiea 
(no use having been limited until the ipar- 
Tiage); all the justices hrfd, " that althoogh 
*' the feoffor be seised in fee until the mar- 
** riage, yet by the marriage -the new use shaH 
^ arise, if there lie no act in the mean time 
^* to destroy the f ot^ire use, as in Chudley'a 
^' case."* 

ISi&afgametat in Pecraf s case^ :appears*to*me 
<very satisfactory : ^a^disturbance, which wiU 
^^ impede the future use, ought to arise on ihp 

•Cro,Ellz.4S9. 

} :^oor, 368, 890, S91.pl, 506, ^^ 37 EBi^ 
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" part of tiic feoffees*; as if an alien is enfeoffed *»"• ^* 
•* to a use *. upon office found, the use is destroy- <^ nmit«fcii^ 
" ed per 11 Regin« Dyer, fol 883., in the case ation of kg4 
" of the King v. Jasper ; or if one, who had ttamte. mt\dk 
^ Gommitted treason or felony, is enfeoffed to xuies of th« 
•* uses, and afterwards is attainted, the use is **°"^ ^* 
** destroyed^ ! and that was the case of JPrancu 
^ Throckmorton^ who was attainted fof treason 
^* in the S6th Eliz» : he was conuzee in a fine to 
^^the use of Mrs. Scudamore, his sister, for 
^ her jointure^ and that was after the treason 
^ qommitted, but before the attainder ; and 
^' itf^ bis attainder, his sister sued to the 
'' qoeen, who granted to her the land by the 
'* Mlvk^e of Momkur Phwden^ et dwen autres 
^ 4t grafdd kerning en le ky.^ 

•* So if the feoflfees, before the future use 
"'sfiafl arise, disable, themselves from being 
** seised of the land by Xi^itir feoffment ; as in 
« Chttdley's case/* 

" And so 17 Eliz. Dyer, 340. (Brenfs case), 
* where the use was limited to such woman 
^ as he should marry, and before marriage he 
*' requires his feoffees to make another feoff- 
*^ ment over : in these cases the future use is 
^prevented (pvent) by the opinion of the 
** greater part of the judges, who argued the 
" case of Dillon v. Friene." 



y 
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SicT. V. ^' And so it seems, if the feoffees had been 
Of limitttiwM " barred of seisin by collateral warranty, t>r 

of uses, and ^ •'' 

creation of ic* " the like/ 

j;al estates by 

(be statute, 

iwhieh differ .^ \ ^ • . /• t 

torn the ruie« (7.) It IS a maxim of the comdion lair, 

of the ooinmoo « •■ ti**! 

Uw. that every remainder must be limitedi so as tb 

ofshiftmgnacs await the determination of the particular 

iiponvoraner^a r 

previous limita- estate, bcfore it can take effect in possession ''. 

tion in tail or ' ' * 

feriifc. Therefore if an estate be limited to a person 

*' in tail, or for life, with a condition for making 
it cease upon an event, which may happen be- 
fore its regular determination, this condition 
is void : for it cannot operate as a remainder 
for the reason just stated; and as a condition 
to vest the subsequent limitation by the entry 
of the grantor, it can have no effect ; for sup* 
(149.) posing the grantor to enter for a condition 
broken, such entiy would avoid the first 
livery, and of course destroy the remainder^ 
which was created by that livery. But it is 
BOW clear, that if a seisin in fee be limited to 
J. S. to the use of A. in tail, or for life, pro- 
vided that if B. return from Rome, then .the 
lands shall remain to the use of C. in fee; 
the limitation to C. will vest in abridgment, 
of the estate limited to A. ^ 



Of the di^noit It appears to me, however, that limitatiom 

tion between ai • ^* ii*i 

•hifting uses of the nature just mentioned^ which operate, 

and conditioDal 
linitatioos. 

"^ Flowd. 24. Feame, 9. Cro. £liz. 9G0. ^ 
890.S94. Cogaav.Cogasy ;; See 9 LeoiL l(i 
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so as to determine the preceding particular Sict. v, 
estate, before its regular expiration, can be ^ limitations 

*^. -.. ' . of uses, and crc* 

effected without the aid of springing or shift- at'ou of icgai 

. ^ J? . . esuics by th« 

mg uses, and that by a species of hmitation, statute, whidh 

V • 1 • ^ 1 • . differ frotn the 

wnicn 1$ not properly a remainder, nor con- rules of the 
dition, but which is distinguished by the *^""^'*^'^- 
name of a amdiiional limtatUm y : an expres- 
sion and idea, as Mr. Douglas has in my Qpi- 
nion properly said', originally adopted to 
evade the necessity of the entry by the heir (^SO.) 
for the purpose of taking advantage of the 
defeazance of a prior estate. In order to dis- 
tingubh between springing uses, and condi« 
tional limitations, I must observe, that where 
the grantor parts with tlie whole fee,* and 
limits the use upon the seisin so transferred 
to B. in tail, or for life, until C/s return from 
Rome, and then to the use of C, &c. : this 
limitation to C. is termed a springing or shift* 
ing use. But whei*e the grantor only part3 
in the first instance with an estate less than 
the fee, the estate so created may be defeated 
by a conditional limitation ; and upon the de* 
termination of it^ the next subsequent estate 
immediately becomes vested without entry or 
claim *. But in these cases it is absolutely 
necessary to make use of words of limita^ 
tion ; which words ^ are^ quam diu, dummodo^ 

y See Reeves, 4 vol. 509, * Co. Litt^ 214. b. j 

SiO. Plowd.27.S2.34.414'. ^ Mary Portington^s case, 

. * Docuri. Rep. 727. note 10 Co. 41. b* 
I. See Shep. Touch. 150. 



144 

Of fimfttrioiis 
«f ate*, and ere* 
atibiKtfle^ 
cttaces by the 
stttme» which 
diftr fironi the 
nlcsof the 
cofluoon ttw* 



()f Vki mfWi ilk [cQAf. iL 

dtttfij qufmsfue^ durante; whereas words oi 
ccnuBtien are, mi com&thney ka guod, si am* 
tmgat^ pnwisa* If words of €bn£tian are in* 
sertedy then the ]>articular estate canpot 
cease without entry by the grantor or his 
heirSi 



(Kl.) Thus if there be tenant for life, with re* 

mainder in fee, upon condition that tenant fof 
life (being ^femt dok) should continue uft* 
married, and she afterwards inarry; though 
the heir of the grantor ipay enter, yet hy 
such entry he defeat^ the remainder ^ But 
if an estate be granted to A« ^ tong as she 
shall continue unmarried \ or to A. for life% 
$i tarn diu in pura viduitate viverei,^ and die 
lenminder be granted to B. ; upon the marr 
riage of A* her estate determines by the paturt 
of its limitation, and tlie remainder to B. im^ 
mediately takes effect ^ So if a gift be made 
in tail to A. $^n condition^ that if C. return 
from Rome, it shall thenceforth immedif 
ately remain to 6.; in this case the limitat 
tion over can never take effect as a remainder; 
because the estate tail cannot cease without 
^an entry by the grantor or his heirs, which 
entry would defeat the remainder 9. But if a 
feoffment be made to A. and the heirs of his 



< W. Jones, 5&. Ses^o 

^ W. Jones, 58. 

• Co. Litt. 214. b. 

' See 8 Black. Com. ISB. 



W. Jw^ SB. in ]Pmr n 
0ynde. 5 ViH. 63. pi. IS. 
^d note. 

» Co. Lilt, 21#. b. W.I 
Jones, 58. Plowd.41S. 
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body until C.'« return fromllbme, aaU aftet s«ct. v; 
C/s return, to B. in fee; here, upon Care*- or limitations ^ 
tu^n, the limitation to B. will vest^ at&nj^''" 

*• • . . . • . • . ,'. . ^> . . -T estitcsbySie 

statute, which 

• But when limitations operate by way .o£ ^»?«^ ^{°^^ ^^^ 

* " « rules of the 

shifldng or aecofidary uses, they take . ef* common Uw. 

fect^ whether tjie words^ virhich eavse their (152.) 

taking effect, be words df iiMiation or coH" 

ditioH\ Thu& where a fine was^ilevied to tbe 

use of B. in fee, upon (xyt//i/f on that he shotild' 

pay A, (who was the conuzor) 47. per an-' 

num, and in default of payment to the use 

of A. fioo* life; it waa aaid, that aa this was : r 

limited to the conuzor, it waa a tf(vi^iffa»; iyiit: 

if it had been limited to a stranger, it woiildl 

have been a good springing use upon the noa* 

performance of the coaditioiiK To prove 

t^is the casegof Bracel>ridge was cited \ which^ 

so far as relates to the present point was, that 

A« . seised of the reversion of some landa^*^ 

granted them to p. and C. and their h^ra,: 

upon condition to pay .a ceitain sum on a par« 

ticular day ; and in default tbeceof to st^nd 053.) 

leiaed to certain uses. Default was made in 

^ymant, and it was held, that by virtue ^of 



^ *W. Jones^ SS. Sed > Moor, 99. pi. 243. S. C. 

vide Shep. T. 121. contra, by the name of Harwell f. 

l^t this ^lutbpritiei Jthere Iducaa ; Jl Iieon. SSi» i>^ 

cited ido not ^upitort )us $66. S. C. @ jLeon. 3^1^ 

pQu'tkm. pi. 2SU Aai. 1 la. 9. C. 22 

, ^ See 2l<eon. 16: ^ Vin. 251. H. a. pi. $. afA 

' ^ Smith y. Warren^ Gro* &ote. 
" ' 688. 
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sgcT. y. the statute 27 Hen. 8. a 10. the use was di<- 
of iimitati<K>s Vested out of the erantees. 

ofusesyaqdcre- ^ 

ation of legal 

itfttutr, which It IS a general rule, that where an estate 
rules of the ts^] IS Umited; and a secondary or shifting 
common Uw. ^^ j^ limited upon it, the tenant in tail may 

toMy bar shift- by recovery bar the limitations over"". There- 

*' a limitation so long as such a tree shall 
" stand, a common recovery will bar that li* 
*'mitation»" 

within whtt When an estate in fee-simple is granted or 
u^'mttit^tt^ devised, with a shifting use or secondary fee 

limited upon it, this secondary or shifting 
use must be expressly limited to take eifect 
within the compass of a life or lives in being, 
and 2 1 j^ears after ; otherwise it yill be with- 
(iSi.) in the reasons of a perpetuity. This limita* 
tion of time is not, as Mr. Hargrave^ pro- 
perly observes, arbitrarily prescribed ; there- 
for^ in the case of a posthumous child, it 
may be extended, to a few months longer* 
fiut here we must distinguish, where the 
whole fee is first limited with a shifting use» 
or secondary fee upon it ; and where the li- 
mitation of the use, in the first instance, is 

■* Page ▼. Hayward, 2 . •* In the case of Benson 

bik. 570. Vide 1 Lev. 35. v. Hodson, 1 Mod. 111. 

t Sid« lOi. See Fearne ^ Har. Co. LitU 30. a. 

1^, Idl note 5. See 22 Vio. SS& 



pi. ^ 



^- 
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in tail. In tlie former case, we have seen, '»«*' ^* 
that the shiftiniF or secondary use must he of Hmteio^ 

. n *n ofn8C», and 

expressly confined to the period of a life or cfcatkm oficgai 
lives in being, and 21 years^ and perhaps a sutute, which 

n ^"1 i_ ^i_ '1 • 1 r» differ from the 

lew months over : because, as these kmds or riiiei of the ~ 

shifting uses are not barrable by recovery; ^°**^'* . ^v 

they virould tend to a perpetuity. Thus^ if 

iQn estate be limited to A. and his heirs, and 

if B. (a person then in esse) die without 

leaving issue living at his decease^ or if, 

having such issue^ all of them should die 

imder the age of 2 1 years, then to the use o^ 

C. and his heirs ; this limitation is good, be^ 

cause it is not limited after a total failure of 

issue of B. But if an estate be limited to A. 

for life, Remainder to trustees to preserve 

contingent remainders, remainder to the first (155.) 

and other sons of A. in tail, remainder over; 

with a proviso, that if B. die, &d there 

should be a total failure of heirs, or heiriS of 

the body of B., then the uses limited to A. and 

his sons should cease, and the lands remain 

to the Use of C. and his heirs : this limitation 

to C. is valid ; because when the first tenant 

in tail comes into possession, he may bar it 

by a common recovery, and therefore there is 

no danger of a perpetuity ^^ 



^ Bee l^ccolls V. Shef- Hftn^e, 4 term Bep. It., 
field, 2 Bro. 215. Doe r. Ante 119, 120, 
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Of KmimtioDs 
cgfiues^aadcF^ 
ttion c^ l^gal 
estarec % the 
statute, which 
diflfer from the 
rules of the 
eommon law. 

Of shifting or 
•eoondary uses 
irising upon 
the ezecutioa 
of powers- 



(156.) 



t 
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(8.) I have noticed such shifting or springs 
ing uses as take efiect, or arise, upon an event 
prbvided for by the deed, in TErhich the ori- 
ginal limitations, intended to be defeated 
thereby, are created. But there is a species 
of shifting or future use, which arises from 
the act of some agent or person'nominated in 
the deed ; and this is called a use, arising from 
the execution of a power. Every power of 
tliis kind is a power of revocation, and new 
appointment; for the' new uses and estates 
fteated under the appointment, must neces- 
jiarily (as to the extent of such appointment) 
revoke, defeat, or abridge the uses, which 
existed, and were e^tecuted, previously to^the 
new limitation **. Sometimes an express pdwer 
of revocation is limited prior to the power of ^ 
appointing new uses. But this is never nece^.-^ 
3ary.. 



Vtmtn of ap* 

poiafmcnC. 



Powers of appointment are adopted under 
various circumstances, and they may either 
by the express provision of the deed precede, 
or be reserved after, the limitation of uses in- 
tended to be executed subject to such powers, 
^hus an estate may be conveyed lo J. S. and 
his heirs, to such uses as A* shalf appoint, and 
in default of appointment, and subject there* 
le, .to the use of A. and his hens* But it i^ 



• See 2 Vern. 511. Moofi 611. 
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immaterial P, whether the power actually pr^- ficif. v. 
cedesy or comes after, the limitation of the use of limitMio^^ 
to A. aud his heirs. In a case^ where an estate rfiS^*i^2** 
was limited to the use of H. R. and his heirs, S^t^.^il^hiA 
and to such uses as he should appoint by will, yu2?o7Se'^ 
Iprd Hardwicke thought, that the word and ««n«w^ *"• 
must be understood disjunctively for the word ^ r 
er, in order to comply with the intention of 
die parties. But if a feoffment, or lease and 
r^es^y be made to J. S. and his heirs, to the 
use of J. 3« stnd his heirs, with a power of r$* 
vocation Reserved thereupon, such power is 
void; because J. S. is in by the common law**. 

In conveyances to purchasers, the estate is Power referred 
sometimes convjeyed to the purchaser and h|s estate at the 
l^eirs, to such uses as he shall appoint by deqd *^™™'' 
or will, and in default of, and subject to, suc^ 
appointment, to the use of the purchaser and 
his heirs. It is conceived, that a power of ap- 
pointment so reserved cannot be exercised; 
for, subject to the power, the purchaser is iw 
by the common law ; and it does not appear 
to me, that the reservation of the power b?^ 
fare the limitation to the purchaser, can make 
any difference between this and the ca^^ 
stated by sir Edward Coke. A modern 
writejr*, to whom the profession is iar 
d^bted for several valuable works, seems to 

» See 4 Term Hep- IB). ' Co. Litt. 237. a. Shep. 
4 DobbiDS Y, fiowQUUi, 3 Touch. 525. 
Atk, 406. « Sufd. on Pow. 117. 

i3 
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think, that in this case, in order to preserve 
the power, and to effectuate the intention of 
the parties, the releasee would be deemed to 
be in under the statute of uses. It would be 
difficult, however, to support that construc- 
tion either upbn principle or authority, 

That upon a cbnveyance to A. and his 
heirs, to the use of him and his heir-s, A. 
would ta^p in the course of possession by the 
common law, and not by the statute of uses, 
is a point, 1 apprehend, settled beyond con- 
troversy. In Gwam and Ward v, ^oe\ a re-t 
version was conveyed by finp to the conuzee 
and his heirs, to the tsse of the conuzee ancl 
his heirs ; and the conuzee brings debt against 
the lessee : and it was objected, that no atr 
tomment of the lessee was alledged^ as it 
ought to have been, *• because the plaintiff 
^* came in by the cominon law, and not by the 
^* statute of usesr^uod Juit concessum^'^ 

Jn the case of lord Altham v. the earl of 
Anglesey (Gilb. Rep. in Ch. 17.)> it is ex- 
pressly stated, that if a fine be levied to a 
fnan and his heirs, to the use of him and his 
Jieirs, in this case he shall take by the com- 
mon law, and not by way of use : and the 
same doctr jne is stated in Lpng v. Buckeridgei 
} Strange, 111. s^nd by Bacon 63. 



t Salk. 90. ante 86, 87, 
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The seisin transferred to the grantee be^ stcT. v. 
ihg clothed with the limitation of the use, of rimHtiiotit 
there was no ulterior equitable- interest known ationolr^i^ 
previously to the statute of uses : for the con- SuX wi£* 
veyance to the grantee gave the possession to ^'of^SJ*** 
him at the common law, and the declaration «>«»«i*w. 
of the use to him invested him with the most 
extensive beneficial interest then existing. 

The question therefore is, whether a. power 
of revocation and new appointment can ope* 
rate upon a legal estate perfected at the com- 
mon law? The authority of sir Edvrard 
Coke is decisive^: ^' In case of a feoffment or 

■ 

** other conveyance, whereby the feoffee or 
^' grantee is in by the common law, such a 
" proviso were merely repugnant and void/' 
*The author of the Touchstone ^ by way of il- 
lustration of the case stated by Coke» says^ 
*^ As where A. doth enfeoff B. and his heirs, 
*' to the use of fi. and his heirs :" but the 
writer, to whom I have alluded^ seems to 
think, that Coke had no such case in contem- 
plation ; but alluded to a feoffment at com- 
mon law, and not by way of use. If there be 
any meaning at all in the observation, he 
could have contemplated no other case. If a 
feoffment be made to A. and his heirs, it is 
necessary, in order that he may obtain the 

* COt Lilt 287. a« '525. 

1.4 
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legal estate at the dofnn^n Uw, that there 
should 'be either ^ declamtiou of the use to 
him^ or a consid^r9,tion p^id by him to pre-r 
vent a resulting i^se to the grantor; so tliat 
although a grantee may still have a legal 
estate at the commpyi law, the rule is grounded; 
upon the practice and construction of uses ; 
and . it is to be presumed, that sir Edward. 
Coke, who, in the case stated, was explaining 
the operation bf the statute of uses, under- 
stood the principles, upon which a legal estate 
was created at the common law. 



It is however contended, that the grantee 
liaving the use partially limited to him, may, 
)n some cases, take the legal estate by the 
statute, and not at the commcm Uw ; that thia 
construction is adopted to give effect to the 
intention 0/ tl}e parties; and that the prin-* 
ciple of construction may be extended to the 
case under consideration* If indeed intentioq 
is to be allowed at all upon the oonstructioQ 
of a^de^dy it must be cojifined to those casea 
"ivhere the grantee to uses takes only a joint 
pr partial estate under the limitatipp, the re* 
fnaining use being, limited to a third person ; 
for in these cases, the use being limited to a 
certain extent to a third person, the words of 
the statute aie satisfied; and courts of justice 
pay possibly, in such cases, think it proper to 
pioifld ^ yfholt lipitatjon under the statute, 



\ 



\ 
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meet the intention -of the partks. s*ct. v, 
a convevance be made to A. and* his o/ limitation* ^ 

•^ ... of uses, and cft; 

i, to thepse^of him and his heirs, it can auonof legai 
^ever be a question of intention, whether A. smtate, wbicK . 
takes a l^gal estate by the statute, or at com- mies oc the 
mon lawi He takes it at the common law by a ^^?™^ ^* 
positive rule of law, not raised from intention, 
but operating somedmes even against it, as in 
the case of a conveyance unto, atid to the use o/*, 
A. and his heirs, to the use of R and his heirs, 
in tpust for C. and his heirs ; in which the in- 
tention of the grantor would be manifest, 
that B. should take the legal estate, for other* 
wise he could not be a trustee for C. ; yet 
clearly the legal estate would vest in A.^ and 
it would, no doubt, be the same, notwithstand- 
ing the grantor had by a subsequent dedaira- 
tton expressed his intention, that B. should 
take the legal estate. In truth, this and the 
easp stated by sir Edward Coke, appear to 
me to be grounded upon the same established 
rule; that a use cannot be limited to arise out 
of the estate of a cestuique use, taking tke 
legal estate at the common law; that a use 
cannot be limited upon a use, although the* 
first use, being limited to the grantee, is not 
a use within the statute^; and the two cases 
cannot in principle be distinguished. In the 
eae case, the estate is conveyed to, and to the 

; 3^e 11^ ffmt befi^e itsted, 86^ 87f 
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stcT. v« use of, A. and his heirs, to the use of B« atid 
or limitationft his heirs, and in the other to and tb tlie use of 
atiSn oMc'^gS^ A. and his heirs, subject to a power of ap- 
^iSS,*'w*cii pointment reserved to B. ; and if in the case 
dfflcr from the gj^j mentioned, the use to B. canndt be cxe- 

ittles of the ' 

common uw. cuted in consequence of the seisin of A., 

being clothed with the use limited to him, 
upon what principle can the appointee of B. 
in the second^ take a legal estate? Upon what 
rational distinction can the appointee acquire 
a legal estate under the limitation, effected 
by the exercise of the power, when» if the 
same limitation had been included in the deed 
it^lf, he would merely have taken an equi- 
table interest? 

I anticipate an observation upon this mode 
of reasoning. It may be said, that if a oon^ 
veyance be made unto (not to the use of) A. 
and his heirs, to the use of B. and his heirs, to 
the use of C. and his heirs, although the use 
to C. being limited by the same conveyance, 
cannot be executed by the statute, because it 
is limited to arise out of the estate of cestuiqm 
W€j yet by the exercise of a power of appoint- 
ment reserved by the conveyance, the ap- 
pointee may take a legal estate. The rule of 
law would be correctly stated; but the ap«» 
plication of it. to the case, which I have men-* 
tioned, would be erroneous ; for by the exer- 
cise of the power, the use would arise out of 
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the seisin of A., not previously clothed with s**^- ^• 
a use- The analogy would be preserved by ^„^*^*;^. 
stating the case thus : If in a conveyance to «»o" ^\^^ 
A. and his heirs, to the use of B. and his «tttatc, whicii 

. . difier from thtt 

heirs, a power of appointment is reserved rules of the 
either to A. or B., but so worded, that the use 
to take effect under the exercise of the power 
is to arise out of the legal estate of B., and 
not out of the seisin of A., the appointee 
under the power would not take a legal 
estate, because the use limited to him 
would arise out of the estate of B. the cesttd^ 
que use. What difference can be discovered 
between the limitation of a use under a power 
to arise from the estate of cestuique use hav- 
ing the legal estate by the statute, and from . 
the estate of cestuique use having the legal 
estate at the common law? 

In most modem marriage-settlements, (158.) 
powers of selling and exchanging are limit* 
cd to the releasees ; and powers of leasing *, 
jointuring^, and limiting terms for raising 
portions for younger children*, are reserved 
to the tenants for lives. All these powers, 
by whatever words they are created, take ef- 
fect by way of limitation of use out of the 
original seisin of the feoffees, or releasees. 

* See tbe forn^ Appen^r ' Appendix IV« 
0ix IIL « Appendix V, 
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stcT. V. ^ I^owers of leasiqg were frequent 300Q after 

CI UmitmtioM the ^statute of U3es. In a case, 42 Eli«. % a 

tiioii of legid power of leasing is mentioned as a commoQ 

statute, which thing; and it is there said^ that the words 

diiier frum the i • i . « * > 

Mies of tht usi^al m sucli powers were to make leases or der 
^^^^*^^ ^'^' mise fcr 2 1 years, or three lives ; which worda 

should be understood .to limit the use ; and 
that if a lease should be made in the words of 
a deniiscy it should enure as a limitation of tfa« 
use for the term. It is observable, that the most 
(159;) early precedents of leasing powers enable tbt 
party to lease or demise^ i but the lease being 
nothing more than a limitation of the use, th^ 
werds authorising it should be, limit and ap* 
point by way of lease or demise ; and yet th«i 
old form of leasing powers is in this respect 
still preserved in the most approved modem 
precedents. I find, however, among Bridge^ 
man's precedents, several powers of this kind, 
in which the words limit and appoint areBx- 
pressly used \ 

Sir Edward Coke states^, that powers of 
revocation in voluntary settlements were fro* 
quent in hiq time. Thus if a man seised in 
fee, for the advancement of his blood, cove- 
nanted to stand seised to the use of himself 

• Moor, 61 1 . See Leapev •^ See 2 Bridg. Conr- J2. 

Y. Wroth, cited 6 Co. 38. a. 17. 98. &c So also as to 

Cro. Eliz. 5. J l-^on. 85, powders of jointtmDgi iha, 

^ See West's Sjrmb. s, 14. 17. Sec. « 

t275% i Leon. 35. ^ Co. I4U« 237. a# 
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for life, with remainder over, he would annex 
a power of revoking those uses. These 
powers, however, when reserved to the grah- 
tors or owners of estates, were, like the volun- 
tary conveyances, in which they were reserr-' 
ed, made fraudulent, as against purchasers, hy 
the 27th Eliz. c, 4*. General powers, there4 
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« << And be it further ed- 
^ acted by the authority 
^ ttforeMud, that if any per<> 
<< son or persons have here- 
^ tofore^ sithence the be- 
** ginning of the queen's 
** majesty's reign, that now 
** iBf made, or hereafter 
^ ihdll make, any conTey- 
^ ancOi gift, grant, deitise, 
** charge, limitation of use 
*' or uses, or assurance of, 
'< in, or out of any lands, 
*^ tenements, or heredita- 
'* meats, with any clause, 
** provision, article, or con- 
« dhttfb ef rerocalkm, de- 
** termination, or alteradon 
<< at his or their will or 
'* pleaiufe of such oonvey- 
«(ance, assurance, grants, 
'< imitations of uses or es- 
<« tet0s of, in, or out tf the 
^ said lands, tenements, or 
^< hereditaments, or of, in, 
^* or out of any part or oar* 
** eel of them containea or 
^ iBMitioned in any writing, 
^* deed, or indenture of 
** such assurance, convey-- 
«* aaee, gnmt, dr gift ; (9.) 
^*$atA after such cOKYtff^ 
^*'ance, gtant, g9k, (temlse, 
•' chat^, HttftatiOli iS£ 

^ uses, tt taMMeaee, so 
^inade w had, dlall or 

** do bikrgaiQ, mI> ^tetnise, 

*' Crant| convey, or'diarge 



'* the same lands, tenet 

** ments, or hereditaments, 

'< or any part or parcel 

<^ thereof to linv person 

** or persons, bodies poll- 

** tic and corporate, lor 

*' money or other good 

** consideration paid ct 

** given (the first convey* 

** ance, assurance, gift^ 

** grant, demise, charge, o^ 

** limitation, net by him or 

'* them revoked, made void, 

'* or altered according to 

** the power and 'authority 

** reserved or expressed 

*^ unto him or them in an4 

** by the said secret cei^ 

'*veyance, a&surance, gift, 

** or gnHit)< (3«) that Utett 

** the said former convey- 

** ance, assurance, gift, 

<* demise, and grant| as 

^ touching the said lands, 

** tenements, Aid heredita- 

** ments, so«fter bargainedy 

^* sold, conveyed, demised, 

*< or chargea against thb 

** said bargainees, vendees, 

** lessees, grantees, and 

^ ev^ryef tlh«fla,thelrMi«, 

'* adiftkilsireMi^ abd «ar- 
** stgttS, Mid ttfjakiM all aflft 

«* eterv fUkWA Md )peM>frs 

» which INaV^ aball, Oir 

<< may la^uMy ekiiA My 

^ thing, ftj\4l^m| dr under 
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fore, of this kind, have beeu long sincc*4is- 
used in settlements, because, *even when re- 
strained by the consent of trustees, it has beea 
doubted, whether they are not withiu the 
provision of that statute ^ A power was then 
introduced into settlements, whereby thi^ 
prior uses were revoked, in case the grantojr 
should first settle other lands of equal value 
to the same uses. Tliis power, as Mr, Booth 
observes^, was found inconvenient, because 
ityr people are in circumstances to buy new; 
estates, till they have sold their old ones. The 
modem power of selling and exchanging, 
which is reserved to the releasees, answers 
every purpose^. 

So early as the time of Bridgeman's prac- 
tice, a doubt seems to have prevailed as to the 
priority and effect of powers of the above 
kind with reference to each other, when con- 
tained in the same settlement ; and he there- 
fore introduced a clause* in settlements, de- 
claring, ** that every of the said jointures, 
*' leases, grants, limitations, and estates, shall 
" take effect and stand good, according as the 
** said jointures, leases, grants, limitations, and 



(* them or any of them, 
^ shall be deemed, taken, 
<<.and adjud^;ed to be void, 
«^ frustrate, and of none ef- 
<« feet by virtue and force of 
«< this present acf See 
Shop. Touch. 64. 
^Sae 2 Bac. Ab. 607. and 



Buller V, Waterhouse, T/ 
Jones, 94. 3 Co. 82. b. r 

> See opinion at the end 
of HiU, Shep. Touch. 

b See Appendix VI. 

*lBridg.Conv.219. Sea 
2 Bridg. Conir. 18. 102. 
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estates shall in priority of tiihe be made, b«ct. v, 
one before the oUier, by force of any of the or limitations 
" powers or provisoes aforesaid.** The quali« ation of legai , 
fication, however, so far as I have been able ^tw, which 
to ascertain, appears to have been subsequently mf^ of^lhe^* 
omitted in most approved forms; thereby conw*^''* 
leaving the effect of the powers to the con-^ 
fttfuction of law J but of late years, it has not 
beeb unusual to insert a proviso, declaring; 
1st, that the power of leasing shall take pre- 
cedence of the power of selling and exchang- 
ing, unless executed subsequently to it, in point 
of time; Sdly, that the power of selling and 
exchanging shall overreach every other power, 
although subsequently exercised in point of 
time ; and Sdly, that in all other cases, the 
powers shall take effect according to th^ exex* 
f ise of them in priority of time. 

Considering the nature and objects of 
powers of leasing, jointuring, charging for 
younger children's portions, and selling and 
exchanging, I cannot satisfactorily discover 
the necessity or propriety of any explanatory 
declaration as to their priority : and it is to 
be feared, that these clauses have tended to 
create doubts, where none ought to have 
existed, and even to raise an erroneous opi- 
nion as to the effect of appointments made 
under the powers; for certainly it cannot be 
considered as an invariable rule, that, in the 
absence of an express declaration, the uses to 



8.CT. V. fore, c ^ /^^ ;tHfe po^yer* wiir 

aiion of legal Stf? , ^^"^^^^ 

estates by the -* ^ .^^J^ 



estates oy ine . - >^^ 

statute, which u^ *' Jf 



difler from the 



ainer irom ine -^ ^. v^ 

laies of the . -. >,^^ /• /dmttiritifif »f(t chardnff fot* 

oommqp law* y-V tf^^ • . ° 

^;7-^ fp^^0dren\ portions are mtibdtioed' 



iffi-^ fi^^^/^^ to benefit the iinitiediate objecte 
^ f^^ ^^ttletnent by making a provieion for 
^ ^ clsi^^^^S "^^der them as wlvfes, dr chil^- 
^ By the exercise of the ppwer of leis-* 
. ^ or of selling and exchanging; the use* » 
jfffiited to a purchaser, who is ZK)tan itnifie^ 
jisite object of lire settlement- The usds^ 
limited under the exercise of the former 
powers must be considered as Kmitiat^ofis oii-^ 
grftally contained ' in the settlement for the 
benefit of the objects of it; but the estatfeft 
created by the latter must necessirily, as tof 
the extent of such estates, overreach the limit- 
fiWoirs of, and virtually supersede, tifie settle- 
ment itself. 

The avowed object of a power of selling 
is to enable the donor of it to convey to a 
purchaser a title complete agaibst the imme* 
diate objects of the settlement, and those 
claiming under them either as volunteers, or 
upon tfhe consideration of mamage* - 

If a sale or exchange, made under the esrt^ 
cutton of a power, f evofces A jointure ok* pfo- 
vision for younger xrhiWren, AAdeby ^ set*- 
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tlement itself, it must, for the same reaflon, stcT, v. 
overreach a jointure or provision, created by or limitMioDs 
the exercise of a power contained in such set- ation of kgii 
tlement There is no rational distinction be- muu^* which 
tveen the caseSi In each, the jointure or rol^^Sc^'^ 
charge will be secured upon the estate to be ****"»«* '•''• 
purchased or acquired in lieu of the estate 
sold or exchanged. Tlien with reference to 
the powers in each of the two classes above 
mentioned : first, when powers are reserved to 
a tenant for life, of leasing, selling, and ex^* 
changing, and of charging, not as a provision 
for younger children, but for raising a sum of 
money for his own use, the use or estate ap- 
pointed by either of these powers, would vest 
in the appointee in possession; and no subse- 
quent act of the tenant for life could defeat 
his own previous appointment in favour of a 
purchaser. If the subsequent, could defeat * 

the previous, appointment, the appointee 
under the previous appointment would not 
take an estate in possession, according to the 
express purport of the appointment K Se- 
condly, if powers of jointuring and charging 
for younger children's portions, are. reserved 
to a tenant for life, the priority of the execu- 
tion of the uses under those powers, should 
be determined by the usage in limiting those 
estates by the settlement itself, by which the 
j>resumed objects of the parties may be in« 

^ S<c Qoodri^t T. Cfttor, Doug. 477. 
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•fccT. V. felted ; and therefore a jointure • under a 
or limiMtkmt power, should precede a charge made by tht 
Mioooir les^ same tenant for life for younger children's 
Muutt, which portions, notwithstanding the latter may be 
^fromjhc ^3^g^^(^ previously in point of time; and al- 
though the jointure be made upon a second, 
and the charge created upon a first marriage* 

Admitting the propriety of expressly de- 
claring the intention of the parties, both of 
the qualifications, which I have above noticed, 
are imperfect and erroneous. The following 
plan seems less objectionable: in the power 
of sale, the releasees, or the tenant for life, 
may be empowered to revoke the uses limited 
by the settlement^ and which may be limited 
by the exercise of any of the powers therein 
contained, except any lease made under the 
power of leasing, and subject and* without 
prejudice to any sale or mortgage, wh^cb 
shall then have been actually made in conse- 
quence of the exercise of any of the powers; 
iind in the power authorizing the tenant for 
life to charge for younger children's portions, 
it should be expressly stated, that the charge 
made under the power should be subject to 
the jointure limited by virtue of the power of 
jointuring reserved to the same tenant. 

• Powers of the nature before described are 
either, first, simply collateral to the land; oiv 
secondly^ relating to the land. 
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First. Powers, when reserved to mere sict. v. 
strangers, or to grantees, having only a seisin of umitatiqnt 
to uses, and no legal estate, are called collate- adSJTlnS'*^ 
ial; and a collateral power, vested m persons, SSuw^^^wdi 
not being: grantees to uses, cannot be released, d'?=' *^ *^ 

, ^ , rol« of the 

nor extinguished, either by the persons to common itvr. 
whom such power i^ reserved, or by the per- 
sons claiming the estate, subject to it There* 
fore, if a feoffment be made in fee by A. to 
Uses, with a proviso, that if B. (a stranger) 
shall revoke, the uses shall cease ; B. cannot 
releiase this power ; and a fine levied, or feoff- 
tnent made by him, will not extinguish it*; 
because, as the person to be benefited under 
the revocation does not claim the estate from, 
Dr under, B., but is in under the original 
settler, so he is not barred by his act. So in ^U 
the case of Willis v. Shorral"*, lord Hard- 
Wicke held, that a power, vested in a stranger 
to limit a term of years for raising a sum of 
money upon a certain event, could not be de- 
stroyed by a fine levied by the person, who (1^0 
claimed the lands subject to the power. 

But when a collateral power, as a power of 
selling and exchanging, is reserved to the re- 
leasees or grantees to uses, there is supposed 
to be a scintilla juns, or possibility of seisin, 
remaining in them to serve the use arising 

^ Cited in Diggers case, 170. Moor, 605. 
,1 Co. 174. a. See Albany's ^ 1 Atk. 474. 
case, ibid. lU.a. IP.W. 
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StcT, y. under the execution of the power ^ : and it 
Of limitationt should seeoi, that the power may be defeated 
Mionofie^ by the previous release or extinguishment 
•tatu^,^«^hich ^^ ^^^^ pdSsibility of seisin. The destruction 
rete/iX'*'' of thw scintilla juris occasioned one of the 
comaioa uw. objections to the title in Wheate v. Hall** ; for 

sir Martin Foulkes, to whom the legal estate 
was devised by the will of Maximilian Wes« 
^ tern jointly with Charles Callis Western, was 
surviving releasee to uses under the settle- 
ment of 1793, and he joined in conveying the 
legal estate to the uses of the settliement of 
1805. In this case of Wheate v. Hall, it was 
determined, that a power of selling and ex* 
changing introduced into a settlement with 
reference to the limitations in such settle* 
ment, caQoot in equity, nor I apprehend 
at law, be exercised with a view of defeating 
a new set of limitations in a subsequent set- 
tlement. 

Secondly. Powers relating to the land Jire 
either appendafit^ or in gross. 

Powers appendant^ are such, as upon their 
execution are to take effect during the con- 
tinuance of the estate of the person, to whom 
such power is reserved. Of this kind are 
powers reserved to tenants for lives to make 

» Ante.lOI. 138. et teq. • 17 Vet. 80. 
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leases p. With respect to these powers, any sbct. v. 
conveyance by the tenant for life, which of limitations ! 
wholly transfers his legal and beneficial in* ationof ic^T* 
terest, will entirely destroy them ^. But if a SI2S,^wa 
tenant for life convey his legal estate for f^^^^ 
life merely for the purpose of letting in a wnww»>«^- 
particular charge, this, it seems, will not de* 
/ stroy a power of leasing previously reserved 
to him ^ 



If an estate be limited to the use of A. for 
life, with many remainders over to other per- 
sons, and with a power of revocation and 
new appointment reserved to A., as to the 
whole fee, this power may be called appendant, 
l)ecause it comes within the compass of A/s 
estate for life. Therefore, if A/ by lease and 
release, or bargain and sale, convey his life 
estate absolutely to B., this suspends the 
power as to the remainder of the fee '• But 
xi he make a lease for years \ though that 
lease be tantamount in duration to a convey* 
ance of the whole freehold ^ such lease, it 
seems, cannot suspend, nor destroy, the power. 



' ) 



(16S-) 



t Hard. 415. 

' IUd, lessee of HaD, v. 
Btjkelef, DowL Rep. 892. 
2d editibD. ^ The authority 
ef thia case, however, has 
been doubted. Set Sugd. 
f^omnt,59. 



•See2RoILAb.96S*pL 
2. and also Sugd. od Poir* 
ers, 69* 

^ Snape ▼• TurtODp W. 
Jfones, 99S. 2 BoiL Ah. 
S6S. 

» Goodr^ht v. Cator^ 
DoogL 477. fid edition* 
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Of limitations 
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ttfon of legtl 
cstttet by the 
ttatate» which 
differ ftom tho 
ffHes of the 
coounonlair; 
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So the usual power of appointment, limit* 
ed to a purchaser to prevent the dower of his 
wife from attaching upon the estate^ must be 

4 

considered as a power appendant And there* 
fore, if the purchaser afterwards convey the 
fee by lease and release, fine, or any other con* 
veyance, without having had recourse to the 
poweri the power is thereby extinguished. 



A power in gross is reserved to a person, 
^ who has an estate in the land, but the estate, 
(164.) i0 be created under the power, is not to com* 
Bience until the determination of the estat^ 
of such person. Thus, if there be tenant for 
life, with a power to make a jointure on an 
aftertaken wife, or to make s^ lease for years^ 
to commence after his death, to raise portions 
for daughters; these are powers in gross ^. 
These powers, siays lord Hale*, " may by apt 
^' words be destroyed by rekasc^ or by a fine 
"or feoffment y, which carry away and inr 
'^ elude all tilings relating to the land : but 
'^ an assignment of * Mum statum suum^ or 
'^ other alteration of the estate for life, does 
"not affect such a power." Therefore, if a 
tenant for life convey by lease and release, or 
bargain and sale infee^ he does not destroy a 



. '<' JSae Edwvrdi T. Sblier, 
Hard. 410. 416. 

, ' Ibid-And Bed FBHtae'v. 
Peaeoek, Ck. Temp. TiUb. 
41. 
3r So by recovery. Savfle 



V. Bhoket^ 1 P,. W. 777. 
Nole,tbe|Mterin diat <»» 
it errODtodflljr. called ceHiK 
ieral\ whereas, aocordii^td 
lord Hale's distinction, it 
•was eertainly in grt^* 
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power in grbss^ reserved to- him : for it is the *»«•. v. 
liature of these conveyances to pas« only, of limitationt . 
what the tenant might lawlnlly convey. But atBwof*teBS^ 
if tenant for life, having a power in gross Smw,^iw3i . 
reserved to him, exercises that power by willy ro?« rf^** 
and afterwards the remainder of the estate in ^«'""«»'^' 
fee- becomes vested in him, the power is 
lAerged and extihgiiished by the accession of 
the fee*. 



' Having explained the nature of powers in 
general, and the manner in which they may 
be destroyed or suspended, I shall defer tjie 
further consideration of them to a subsequent 
part of this work, when I "shall examine the; 
deed or instrument, by which powefs are 6xe-* 
puted. .15 



» ' > 



It is scarcely necessary in this plaie to re- of theiei»tsK 
peat, that all future and shifting uses arise out^ ]]bifd^orV 
of the estate of the feoffees, releasees, &c. and ^^ ""^ 
not out of the estate of cestuique use : for if a 
future use be limited out of the estate of the 
latter, it would in fact be the limitation of a 
use upon a use;, which the law will not per^* 
mit^ It follows, that no springing use can 
}ft limited upon a bargain and sale : for the 
use cannot arise out of the estate of the bai^- 
l^ainae, he being* m^ely a cestuique use ; nor 



■ I 



^ Cross vi Hudson, .5 Bro. * I Co.lS6.b.IS7.«.Gi»« 
90. Litt. 271.1). 

u 4 
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stcT.y. can it ailse out of the original seisin of tbft 
Of limitationt bargainor; for after the bargain and sale, 
atioii of legii there can be no possibility of seisin remain* 
^ml, which ing in him. But this I shall explain more 
raid of^e ^ ^Lilly hereafter. As to powers of leasing^ th^ 
^'^ne^T ^*^ neither be reserved upon a bargain and 

sale^ nor upon a covenant to stand seised^: 
for the consideration in the latter conveyance 
can only extend to the covenantee, and those 
of his blood, and not to a lessee. But general 
powers of revocation may be reserved upon 
9, covenant to stand seised \ 

stcT.vi. ^ VJ, I have now explained the cases, in 
Of the eflbct of which the creation and limitation of estates 
upon the by way of use since the statute, correspond 
with, and differ from, the ancient manner of 
limiting and creating estates at common law* 
I shall now proceed to point out the altera* 
tions produced by the statute of uses in the- 
ancient laws relative to remitter, 

(ie7«) By the common law, if tenant in tail had. 
enfeoffed his son in fee^ which son at the time 
of the feoffment was within age, and the te- 
x>ant in tail had died; the son, afler the 
father's death, as heir in.tail^ would have bema 
remitted to his former estate ^ But since the 
s};atute, if tenant in tail make a feoffment in^ 

^Poph.81. < See Shep. Tottck jSti. 

' « Mil^jnray T. Standish, * Litt« sec 680. 
Moor, 1 ji. 



bw» fAriwditer* 
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fee to the use of his issue being within age, uer. 



and to his heirs, and then die ; and the right or tbc cSbet «c 
of the e^ate tail descend to the issue, being utL upon the 
williiii age; the issue shall not be remitted; *«»^'^**»^*^ 
for the issoe has the use in fee by the feoff- 
ment, and then, the statute executes it in such 
manner and plight, as it was first limited* 
But in this case, if the issue waive the pot* 
session, and bring a formedon in the descen* 
der, and recover against the feoffees, he shall 
be remitted ^ 

It was therefore said, that if an infimt^ or 
a woman, having right to lands discontinued^ 
whereon entry was not lawful, came to such 
lands by way of use raiised out of the estate, 
the first taker should not be remitted *. So 
in Amy • Townsend's case c^, where tenant in litSJ% 
tail made a feoffment in fee to the use of his 
wife for life ; remainder to his son and heir 
apparent in fee. The feoffor and his wife 
died ; and it was determined, that the heir in 
tail was not remitted, v However, though the 
first taker be not, as in the case of the issue 
put by^ Coke^ yet it seems, that the issue 
of that issue, or the one in remainder after 
the first taker, shall be remitted \ 



• Co. litt. S48. b. •Drer, 54. a. b. Hob. 

f Hob. 25& 255. homi. III. 

» Co. Liu. Si8. b. 
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facT/vi. * Amy TotvUsend's case was not affected hf 
4ft tiie eftct of tl^ sta^tute 98 Hen. 8. That statute directs/ 
^^^^the *^* ^^ *»e ^^ feoflftnent of the husband of 
hmtvirmitnr. jj^^ wife's land jfcill not operate as a drscon- 

tinuance: aid, therefore, as to the Hvife' ami 
tdfiose claiming mrder her, it has considerably^ 
UssMed the effect of the statute of uses upoq: 
- remitter^. The case of Duncombe v. Wing^r 
field' was in substance thus : A.' and 6. his' 
wife, being seised in fee in right of B., levied 
a fine with proclamations to the use of them- 
selves, and the heirs of their two bodies bet 
gotten, remainder to J. S. for life, remainder 
(169.) *^ ^* *^ tail, remainder to B. (the wife) in 
fte ; afterwards A. alone levied another fine 
with proclaihations to the use of himself and 
wife 4n special tail as before, remainder tq 
httnself in tail, remainder to himself and £, 
M. m fee. B. died without issue, and tbei^ 
A» died. Upon this state of the case, three 
material points were settled. The first point 
was^ that where husband and wife are tenants* 
in special tail, and the husband discontinues 
by fine or feoffment, and lakes back an es« 
tikte in special tail to himself and wife, the 
wift is ^>so Jacto remitted, and of course the 
husband ; though it is true the husband is so 
far bound by his own act, that he cannot 
claim it in his own person. That in' Amy 
Townsend's case the -right of the wife was 

^lUb.254s Vide8Co*7Mi. Dyer, 19LI>. 
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not withiii the saving of the statute of iises^ Sect, vt 

and of course she Was not iiemitted against or the efibtt o^ 

the express words of that statute : but tliat the ^%^^^ 

32d Hen. 8, had changed the reason of that ^^'^^''^'^ 

%ase; so that now, the use being raised to the 

wife out of the t»tate created by the fine;, she 

is not in of an estate discontinued^ but of an 

estate whereupon she might enter after her 

husband's death; and that a right of entry 

was sufficient to support her remitter, without 

an actual entry. That it was true the €ne (17a) 

of the husband alone finally and totally bar* 

red the issues in tail, and ther^ore differed 

from a feoffment at the pomnion law ; yet the 

entail^ which is baiTed as to' the issue, remain** 

^y notwithstanding the fine, to the wife in 

right, as to herself, and to all estates and re* 

nviinders depending upon it, and to all the 

consequences of benefit to herself, and to 

others by her^ as long as she lived, as amply 

and beneficially, as if the fine had not been 

levied. — 2d Point As the husband and wife 

were both remitted to the firat estate tail, of 

consequence J« S. and those in remainder ex« 

pectant on that tail, were also remitted. But 

that upon the death of the mfe^ the remain- 

ders were dislodged, and turned into n^A/^, as 

they were by the fine, and would have been, 

if the wife liad not been remitted.— -As to the 

dd point, it was held, that aftei^ the death of 

the wife the remitter ceased, and the land re'- 

turned again into die estate jmssed by the se- 
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SccT. VI. coBd fine ; which estate continued during the 
Of th« dftet of life of the husband, and would continue as 

the sutate of ' 



upon the long as there was issue, if there had been any ; 
for till then, those in remainder had no title 
to demand the land : but after the death of 
the husband and wife mthout issuet the entry 

(ITI.) of J, S. was lawful. In this case lord Ho- 
hart said, that if after the death of th$ wife 
the husband had properly suffered a recovery^ 
he would have barred all the remainders de- 
pending upon any of the e&tates. He also 
held in another place, in the same argument, 
that if the wife had survived the husband, 
and had suffered a recovery, it would hare 
barred the remainder depending upon the first 
estate tail;. but so long as there wasjswe 
living between them, the premises would go 
according to the ntete passed by the seGon4 
fine. 

It is agreed, that if, Jn the above case, the 
husband Jiad made ajTeo^mm^, instead of levy* 
ing 9t^ne, it wquld not have b<nrtd, but only 

heve dwi^ontmuadj the right of die issue ^* 

Therefore, as the wife by her entry would 
have been rei^itted, so she would have purged 
the discontinuance, and restored the right of 
the issue, by restoring the discontinued estate 
taiL If too a tenant in tail make a feoffinent 
^ the U^ of himself in fee^ or to the use of 

Klter.M. lSid.es. 
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himself J^ Ufe^ remainder to B. for yearsj and Skct. vt 
does not dispose of the reversion; in either or thceHtotf 
case, the issue, it seems, is remitted, though LnTpoTuic 
the tenant in toil himself is notl ^^^(ini)^ 

VII. I have before observed, that uses in g,^^ yn^ 
their commencement were of a secret nature, ^^^^^^^^ .^ 
depending merely upon a parol agreemoit or ^ uses. 
declaration between the feoifee and cestuique 
use. fiut in process of time it was found ne- 
cessary to make some certain declaration of 
the use, indicative of the intention of the par^ 
ties : and this declaration of the use must now 
by the statute S9 Car 2. c. '3. be in writing ^. 

The conveyances by bargain and sale, and 
covenant to stand seised, are in fact nothing 
more than declarations of uses ; for the use 
being served out of the seisin of the bargainor 
and covenantor in those conveyances, they 
merely serve to declare the use to the bar- 
gainee and covenantee. But upon such con** 
veyances as operate by way of transmutation 
of possession, the use may be declared by a 
deed or writing distinct from the conveyance, (17s.} 

. ^ 1 RqIL Rep. 260. Moor^ '< any lands, tenementg^ or 

846. pL 1143. B.N.C. 215. <' herediUmente, shall be 

a Co. 72. a. Lane, 9S to 96. ** manifested and proved by 

"■ See Holt's Rep. 736. ^ some writing signed by 

By the 7th section of Uie <* the party, who is by law 

above actitiseaacted/' that '^epabled to declare such 

<< from and after the 24th '< trust, or by his last will 

«« day of June (1677), all ^ in writing, or else they 

** declarations or creations ** shall be utterly void and 

*i of trusts or confidences of ** of -none eftct.^ 



I 

I 

174 Of Uses since the [chap. lu. 

Smcr.YiL by which the possession is transferred. In- 
^ deduitiwt deed» upon the conveyances by feoffment and 

lease and release, it is now universally the 
practice to declare the use in the same deed 
immediately after the habendum. But in re- 
spect to fines and recoveries, the uses are de« 
dared either by deed precedent or subsequent to 
the levying of the former, or suffering the 
latter. After the statute S7 H. 8. c 10. it 
became questionable, whether if a recovery 
were suffered or fine levied, without any pre- 
vious declaration of the uses, ainy subsequent 
deed could direct them^ For it was thought, 
that upon suffering the recovery or levying 
the fine, the use resulted to the recoveree or 

• - • 

conuzor, which resulting use the statute im- 
m^iately executed: so that the use being 
once vested and executed by the statute, it 
tould not be divested by any subsequent de- 
claration. However^ in Dowman's case" it was 
determined, that although the use resulted to 
the recoveree or conuzor until the subsequent 
declaration, yet, when that was made, the use 
was immediately executed according to the 
(17i.| declaration. Soon after the statute 29 Car. 2. 
c. 3., which directs that all creations and de- 
clarations of uses shall be in writing, it again 

. >" 9 Co. 7. b. 96 Eli2. 90thJan.l5£iiz.,retumja>Ie 

See Bessett's <:a8e, Dyev, the S^Jsb. Seittnwasde- 

lS6.e. In Dowman's case IWered 4ih Feb. (Moor, 

a recovery was suffered m 191.) The deed declaring 

Hilary Term, 15 Eliaf. The the uses of the recovexy was 

erigioal wRt waa dated the dated the 1st Feb. 15 Eliz. 

3 
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became a doubts whether resulting uses upon ^^* viu 
fines and recoveries were not so executed as or d0cUuitioi» 
fo exclude any stib^quent deed^: for it was 
supposed, that the statute required the u»e t^ ' 
be declared either previously to^ or at the 
time of, levying such fines and recoveries^ 
Therefore by the statute 4 Anne, c. 16, s. 15. 
declarations of the uses of fines and recove- 
ries manifested by any deied, made by the 
party, after the levying of such fines or suf- 
fering such recoveries, shall be as effectual a$ 
if the i9 Car. 2. c. 3. had not been madeP; 
This statute only mentions fines and recove- 
ries; and therefore the same doubt, if it wa^ 
well founded, still remains as to the convey- 
ance by feoffment 

I shall now consider, First, Who may de- 
clare uses-^Secondly, In what cases one de- 

* See Gilb. Uses, 62. '' hereditaments numifetted 

' ** And whereas it bath << and proTed, or which 

^ been doubted, whether *^ hereatler ahall be niani« 

^ since the making of the << fested and proved by any 

*< said last mentioned act of " deed ahreadv made, or 

^ parliament (29 Car. 2. c. << hereafter to be m^de, b^ 

** S^)f the declarations of ^* the party who is by law 

<< useSy trusts, or confi- *' enabled to declare s'ucU 

**dences,. of any fines or ^< uses of trusts, after thtf 

** common recoveries mani- " levying or suffering of any 

** fested by deed made after << sucn fines or recoveries; 

*< the levymg or sufipring of ** areaiid shall be goodspsd 

^ such ones or recoveries *< effectual in the law, as if 

<< are good and effectual in '* the said last mentioned 

^ law; it 18 hereby declared^ ** act had not bee|i madt.*' 

^ that all declarations or See Bushel! v. Burlaad* 

<< creation of uses, trusts, or Holt's Rep* 709« where the 

'< confidences of any, fines, declaration of uses wasjimr^ 

*' or common recoveries of years after the fine had betir 

<< any landsi tenements, o^ levied. 
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StcT. vn. claration of the use shall be controuled or an^ 
oedeettntioiit nuUed by a subsequent ileclaration—^Thirdly, 

Where the same instrument contains two con- 
tradictory declarations — Fourthly, The gene-^ 
(175.) ral construction upon^ and effect of^ the de« 
claration of uses. 

mno raty d»» First Who may declare or limit the use. 



ibg hap Tlie king may declare uses upon his letters 

patent, though indeed the patent of itself im« 
plies a use ^. But if the king grant lands ta 
J. S. and his heirs by his letters patent, to the 
use of J. S. Jar life; here J. S. has only an 
estate for life, and the king has the inherit* 
ance without any office found : for implica- 
tion out of matter of record ever amounts to 

th« fMtt. ' matter of record. The queen may also de- 

clare uses'. 

uiQtk An idiot, or person of non-sane memory, 

may declare uses upon a fine or recovery; 
which declaration of uses will continue valid 
as long as the conveyance, upon which the 
uses are declared, remains of force'. It is 
the same with respect to an infant. There* 
(17S.) fore if an infant levy a fine, or suffer a reco^ 



t Bac Ums, G6. Leoa. 89. and sir Bnder 

' Ibid. Weiitworth*t cMe> cited ^ 

• MaoBAeld^s case, 12 Co. Ves. 405. 9 Atk. SIS. IS 

I94f. Lewiiiff's case, cited Vin. 305. pi. St Md mote 



10 Co. 42. Ir. But aee 4 (M. a.) 
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very) and limit the use thereuponi he cannot Stcr. vil 

avoid the declaration of tlie .U8e» without or aedtmmi 

avoiding also the fine or recovery ^ : for as the ^ 

matter of record stands^ the law supposes, 

that the conusor or lecoveree w^as of full age ; 

and the deed to declare the uses^ being part 

of the fine or recovery, shall stand likewise. 

But a covenant by an infant in consideration 

of marriage or blood to stand seised to an use, 

is void ". 

In a case, where A. tenant for life, and B. 
his eldest son, an infant, tenant in tail in re- 
mainder, entered into marriage- artides, by 
which A4 alone covenanted within a year after 
his son should come of age, that he ahd his 
son would by fine or recovery convey the set- 
tled estate to certain uses ; and both A. and 
B. sealed the deed, and within the time spe- 
cified joined in a fine and recovery, it was de- 
termined, that the mere consent of B., by his 
sealing the deed, was not a sufficient declara- 
tion by him of the use of the fine and reco* 
very\ But in Slocoml)e v. Glubb^, where, 
upon the marriage of 'a male infant and an 
aduh female,. the intended wife conveyed her 
real estate to certain uses, and both the in- 
tended husband and wife enter into a cove- 

* 

« Bac. Uict, 67. f Co. ^ Nijhtingtle ▼. Ferrert, 

M. a. 10 Co. 42. b. 9 Adc. S P. W. 207. 

710. Moor, 22.pl. 7». IS " 2 Bro. Cluu Ca. 545, b. 

Vin. S04. pi. 1. I Ves. J. 28. 

^B«c.Uiti,67. 
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s«rr. vn. nant witliin one ironth after the infant arrived 
Of decimtkAt at the age of twenty-one years to suffer a re- 
covery of the infant's estate to the uses de* 
clared of the wife"^ estate : the question arose 
iipon a bill by the trustees to have a sjyecific 
performance of the infantas covenant, whether 
he was bound? Lord Thurlow said, that it was 
not necessary to determine bow fi^r the in&nt 
husband could be bound by his own contract : 
for the wife, being adult, had also entered 
into the covenant ; and the husband must an^ 
awer her contract*. 

Btronaod It sccms, tlukt a feme covert cannot with« 

<^nt the consent of her baron, create, or 'limit 
the use of her lands \ But if bann 3Xkdfemi 
levy a fine, or suffer a recovery, of lands, of 
which they are seised in right of the fem^ 
though they ought regularly to join in the 
(177.) declaration of the uses of such fine or reco* 
very, yet if the husband in such case alone 
declare the uses, his declaration will bind the 
feme (although an infant °), if she do not dis^ 
sent to it^ : for as she joined with her bus* 

* How far the real estates ^ See Johnson v. Cotton, 

c£ Jemale infants can be Skin. 275. And.] 64*. pi. 209; 

bound by marriage-con* in case of Colgate T^Blytheb 
tracts, see Cannell v. < 2 Roll. Ab. 798. 22 Vin. 

Buckle, 2 P. W. 2*3. Har- 232. pi. 2. 
▼ey V. Ashley, 3 Atk. 607. ^ Beckwith's case, 2 Co. 

Pumford v. Lane,- 1 Bro« 57* a« Moor, 197. Anon. 

Cha.Ca.106. Caruthersv. Moor, 22. pi. 73. Lusher t. 

£aruther8, 4 Bro. Cha. Ca. Banbong, Dv. 290. a. Se^ 

500. Clough v.. Clough, S the cases collected in notO 

Woodison, 453. note. 5 to pk 1. 82 Vin. 232. T. 
Ves. 7ia 
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• 

band io the fine or Fecovery, the presumption s^ct. vii. 
15, if the contrary cannot appear, that she or dociaraciooA 
agreed with him in the declaration of the ^ "^' 
uses. Indeed, if she acquiesce for any length 
of time after her husband's death in the de- 
claration of uses made by him, she cannot af- 
terwards invalidate the fine or recovery \ As 
the conveyances by feoffment and lease and 
release do not bind the feme, although she 
be a party, any declaration by her and her 
husband of the uses, raised upon those con- 
veyances, shall be void as to her^ But if bus- 
band and wife bargain and sell lands for mo- 
ney, and afterwards levy a fine to the bar- 
gainee, the bargain and sale is considered 
merely as the declaration of the use of the 
fine, and as such will bind the wifei^. If 
in declaring the uses of a fine levied, or re- (178.) 
covery sufiered, of lands, held in right of the 
wife, the husband and wife make separate 
declarations of the uses, neither of them can 
stand, and then it will be the same, as if no 
declaration were made,* in which case the use 
will result, and return to its former course, 
viz. to the feme and her heirs \ But with re- 
spect to baron and feme, we must distinguish 
between a limitation of the use of part of the 
estate in the land, and the limitation of the 



* Swtnton ▼. Raven^ 8 pL 75^ See the cases in 

Atk. 106. note to pL 4. 22 Viik2SS. 

f Gilb. Uaet, 244. ^ Moor, l^. pi. S47. See 

^ S Co. 57.9U Moor, 22. note topi. &, £2 Viik 299i 



of uses* 
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6'tcT. vit use of part of the land itself. This distiflc- 
iOfdedanciou tioh was taken in Beck withes case^ Tlios, if 

husband and wife differ in the limitation of 
the particular use, but concur in the limita- 
tion of the uses in remainder, yet the whole 
of the uses are void. But if they agree in 
limiting the use of part of the land itself, and 
vary in the declaration of the use of the re- 
sidue, the declaration shall be good for the 
part they agreed in, and void for the remainder. 

Where a huskmd seised of the fee-siihple of 
an estate, to which the dower of his wife at- 
taches, conveys to a purchaser, and enters into 
a covenant, that he and his wife will in a sub- 
sequent term levy a fine to the purchaser, it is 
not absolutely necessary, that the wife should 
join in the declaration of the uses of the fine^; 
for in this case the fine operates, so far as con- 
cerns the wife, as an extinguishment of her 
right to dower ; and there can be no resulting 
use upon a conveyance operating as the re- 
lease of a right\ and not as the transfer of 
an estate. 



Temmt for ttfo^ So if tenant for life a:nd remainder-man 
and nmainte. j^^ ^ ^^^^ ^^ suffer a recovery, and the te- 

• 

* 2 Co. 56. b. 58. a. 22 and Eare r. Snow, Plowd. 

Vin.2SS;pI.6,7.andnoU8 514< 
ID the margin. ' IS Co/55* Note to pi. 

^ See Haverington's eaae, 1. 23 Via. 209. (O. S.) 
Oweii^ e. 2 Bac. JA. 140. 
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nant for life alone declare the uses, this ^e* Smt. vii. 
claration shall not affect the remainder-man "*. o^ decte«ti«it 

of utet. 

And it should seem^ that if the remainder- (I7d«) 
man seal, and be a party to, the deed, in which 
the tenant for life alone covenants to suffer a 
recovery, &c. to certain uses, this does not 
bind the remainder-man, though he afterwards 
should join in suffering the recovery, &c,* 
Joint-tenants may each declare different uses Joint, 
of their respective shares •• 

Secondly. In what cases a previous limita- lo what 
.tton of the use shall he co^trouled by a tub- tim sbaiibe 
sequent declaration by a distinct instrument JJ^*"**^ ^ 

I have before had occasion to remark, that 
in a conveyance by ieed^ transferring the sei- 
sin to a grantee, such as a feoffment or lease 
and r(&leas^» the use is declared by the coii« 
veyance; and it scarcely ever occurs in prac- 
tice, that the use is, in that, case, declared b^ 
an instrument, distinct from the deed convey- 
ing the seisin. Where the conveyance is by 
bargain and sale, or covenant to stand seised 
tp uses, the conveyance itself is the declara- 
tion of the use. 

' A See Roe V. PophAm, P. W. 906. But note, ns a 

T>6a(ri.25. Ai^olv.Clieiiej, tiist case ^e peraon: in ri^ \ 

22 Yin. (T. 6») 256. pL 1. mnnder ww an inficx{i 

and note In the margin. therefore yu^prc. ' i 

• Per Master of the Rolls <» 2 Co. 5d.at 82 ViiwSSSii 

19 NightiQ|pile4r.uFerrers^ 3 plr>l* ^ 

K 3 ' 
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^ • .J* 

Sect. vh. But whcti thc assuraticc, transferring the 

Of dccUnuioni scisin to serve the uses, is by fine or recovery, 
' (18a) the uses are limited by deed executed either 
before, or after, the levying the fine, or suffer- 
ing the recovery. If before, the deed is said 
to lead, and, if after, to declare the uses of the 
fine or recovery. It has happened, in the 
^ase of fines and recoveries, that there have 
been contradictory limitations of the uses: 
and from this cir(iumstance several intricate 
and perplexing points have arisen. 

If there he a deed leading the uses of a 
■ ' fiiie or recovery, those uses may be altered, 
vained, or absolutely revoked previously to 
the levying the fine or suffering thc recovery. 
When the fine or recovery is conformable in 
time, persons, and other circumstances, with 
'^e deed leading the uses of it, then the va- 
riation, alteration, or revocation of the uses 
may be eflfected ; 

First, By a deed or other instrument of as 
high nature, as the preceding deed or instru- 
ment; for, nihil tarn amoeniens est naturdU 
a^mtatij unumgucdque dissolvi eo ligamne, quo 
Ugatum est: , but in this case a (i^ leading 
. the uses of a fi^e or repov45ry cannot Jb^ va* 
ried by a mere writing without seal^. 



1 • • 



f Cpu&tm of Btttlaixd'b case, 5 ^0.36. a,- 
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r SecMdltff By the mutual ctmseat of aU par* stct. vn. 
ties concerned in interest ordcdindioii^' 

, of IMCf.^*^-* 

The. author of the Touchstone (519) has 
adopted the rule, " When the agreement for 
^ the limitation of uses is precedent, whetbet 
*' it be by Mrritiog or word {it must be now ill 
** writing by the statute of iVa[iid8)9 it is but 
^^ ^rectory, and doth not bind the estate, un« 
^* til the same assurance be afterwards had; 



^^ and therefone by* a new agreemeiit, or deck^. 
f' ration made, in the same manner as the for^ 
^y mer, that is to say, in writing, if the formet 
*^ be so, and between the same parties, either be- 
*^ fbre or at the time of the same assurance 
^^ passed, new uses may be made, and the for* 
/^ mer uses changed/' 

By^ a deed dated on the Slst of August 

1661, Philip Stapilton was tenant for 99 

-jrears, if he should so long live, remainder to 

trustees to preserve contingent remainders, re« 

. mainder to his first and other sons in tail malt, 

remainder to his right heir3, 

^ l^hilip having two soiis, Henry and FlnHp, 
they by deeds of lease and release, dated the 
9th and 10th erf Sept 1724, release and con^ ^ 

^firrn to Thompton 'and Fairfax all those ma« 
non. &c. to hdd to them, their heirs aind as^ 

*. ... ! 

1 1 AtL 8, Stapnton t. StupOtoo. 

sr4 
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^KCT. VII. signet to the use (as to part) of Philip the 
Qf deeiantaons fadier, his heirs und assigns for ever, and as 

to another part, to the use of Philip the fa-~ 
ther for life, remainder to Henry tlie son for 
life, remainder to two trustees to preserve eon** 
tingent remainders^ remainder to bis first and 
^very other son in tail male, remainder to 
Philip the son for life, remainder to trustees 
to preserve contingent remainders, remainder 
to his first and other sons in tail male, remain* 
der to the daughters of Henry in tail, remain- 
der to the daughters of Philip the son ia tail, 
remainder to the right heirs of Philip the fa* 
ther ; and as to the remaining part, to the use 
of Philip the father for life, with the like 
limitations ia the first place to Philip the son 
and his issue, and then to Henry and his issue, 
remainder in fet to the father. 

There were covenants to suffer a recovery 

within twelve months, and likewise for fur* 

. ther assurances. To this deed the heir at law 

of (he surviving trustee 49 the deed of l66l, 

was not a party. 

But by deeds of lease and release, dated the 
SSthand «9th of Sept J 724, to which the 
heir' of the surviving trustee of the deed of 
1661, was a party, the father and two soqs 
. made Thompson and Fairfax tenants to the 
precipe, in order to suffer a recovery fq: th^ 



.^-^ 
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purposes mentioned in tlie former deeds of Sicr. vn. 
the 9th and 10th Sept or deciumtioai 

Before any recovery suffered, Henry died, 
leaving issue the plaintiff. 

* 

Afterwards, by lease and release, dated die 
18th and 15th of April 17S5 (to which the 
heir of the surviving trustee of the deed of 
1661, was a party), Philip the father, and , 
Philip the son, covenant to suffer a recovery, 
in which Thompson and Fairfax were to be 
tenants to the precipe, to the use, as to par^ 
of Philip the father, his heirs and assigns; 
and as to the other part to the use of Philip 
the father for life, remainder to Philip thc'sou 
m fee. 



In Trinity Term, 1725, a recovery was suf- 
^ed, in which were the same tenants to the 
precipe, the same demandant, and tiie same 
vouchees (except Henry who was dead), as 
were covenanted to be by the first deed; it 
rwas likewise suffered within twelve months 
after the first deed, ' 

Lord Hardwicke stated the first question to 

lie* whether the lease and release of the dth 

a|id 10th of Sept 1724, would amount to a 

good declaration of the uses of the recovery^ 

. notwithstanding the subsequent deed of April 

3 



Wff .Of^ l^se^.siMe /Af. [crab, m 

SffST. vu. m$ Lordsfaip obftervedt that as. usee inwfe 
^deciantkms arise out of the agreement of. the paitieq^ 

the parties may change the uses; but that 
must be done ^ by the mutual -consent of all 
the parties concerned in interest* ^ Bat }i| 
^^ the present case, the second agreement not 
'' being between ail tlie parties concemei) ia 
interest^ ought not to controal the first de** 
claration; and especially as tiiis recoy^ry 
f^was suflfered'wUhin the time prescribed by 
'^ the first deiM|^ and between the iapie der 
f^ mandant and ta^ant Jhf^cppsideration fpr 

ft 

^'^ufieri|3g the T^oovery was good^ both in law 
M and equity ; aM there is tio -c^se tQ warrant 
l^ me to say, the first agreen^ent is not good 
f^ s^ bindings orthat the t^ant Jn tail could 
** by his own agre^mept afterwards change 
** the uses.** 



At 



■ • 



His lordship adckd^ that if it waa ddiib^ 
lul» whether the i^poveiy* sniiered in'17ti» 
iB^QuId enure to the uses det^bred by the deed 
•Qf . 17S4, he wfas of opiftion;. the recoveiy 
>¥rould opemte to make good tfaost eatiUM 
which passed by the deed. bf 1724'. 



^^'Tbk is upon the frki- , ToAemtcfhUkaelt 

ciple of Cheney v* Hall, for life, with rf» 

:Amh; 526. (IT^), Moody * mainder aft to pit» 

y. Moody»ibid«Ma0767). Toihe us^ ofbimijile 

iind Goodright v. Mead, 9 for life, remainder 

JBuiT. 170S« * AS to the whole, 

, Cheneif ^Hojl. To the use of the first 

'ITOd. Conveyanceby 6.W, aiid other sons of 

the father^ the marriago. 
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But vrhen there is a deed leading tiie uses st&r.wL 
of a fine or recovery to be subsequently levied or iiecisniioMi 
or sAffered^ and the fine or recovery va3riei 
fV6m the preceding deed in tim^ |>ersonSy or 
other circumstance^ then the uses of the first 
deed may, previously to the fine or xecovery^ 
be varied by another instrument, although 
such subsequent instrument be not a deed^ 
but merely a writing without seal% and al* 



ITSiS. Conveyance by JeasQ 
.and release npbn the 
knatriage of G. W. the 
eldest son of the mar* 
Hage, 
To the use of himself 

for Iife» 
To the use 6f his in- 
tended wife fpr life. 
To the use of the 
heirs of the body of 
the wife, _ 
His own right heirs, 
fne. G. W. the Si^er, and 
•on, suffer a recovery 
' and declafe the use, 
, Toamortgageeinfee, 
And subject thereto^ 
The father for life. 
Son in fee* 
f^ord NortHington 
thought, that the 
common recovery 
enured' to the uses 
of the settlement 
. 1733. 

Moody V. Moody. 
TL. U. Tenant in taifin the 
1 . year 1709 conveys 

To the use of hiinself 

^ and intended wifb 

tot their lives, 

Heirs of their bodies, 

Himself in fee. 

Coveaaat to do further 



acts by fine or recovery^— 
Recovery afterwards su6 
feredbvE.M. 
* Lot-q Camden ^eM, that 
the recovery barred ^e en- 
tail, of whidh he (E. M.) 
was seised before the set- 
tlement, and operated as « 
confirmation'' cf the settle- 
ment. 

Goodright dem. Tyrrel v. 
Mead. 
J. S. tenant in tail with 
the immediate reversion, 
24th,25th Oct.1742, in con- 
sideration of an in- 
tended marriage, con- 
veys to trustees. 
To the use of himself 
for life with re- 
mainders over. 
.1761. Recovery by J. S. to 
die use of JL in fee, 
in trust to sell, and 
pay debts, &c. 
1768. Conveyance by L. 
the trustee to the use 
of a purdiaser in fee. 
The court unanimously 
of opinion, that the reco- 
very enured to the uses of 
the settlement. 

* Jones v. MorIey,i2 Salk. 
677. 9 Will. S. The ab- 
stract of this case is thus;— 



6ieT.vit tiKnigh aU ihe j^drsotis interested under the 

erteimdoM JBrst declaration are not parties to the se* 

'^'^ cdnd*: and indeed the uses oif the first deed 

may, after leyying the fine or suffering the re* 

covery, be varied ^ ; but in this casei if the 

doubt suggested by the statute 4 Anne^ c 16. 



Deed of covenant to 
levy a fine in the then 
next Hilaiy Term 
(1666)- 

41 Jan. leea. 

Agreementt not being 

s deed» between the 

•anie parties, that fhe 

uses of the deed of 

the 89th Jan. 1665, 

should be revoked* 

. The fine waa- levied in 

Hilary ^ Term, 1665, and 

not in Hilary Term, 1666; 

and consequently there was 

« variance*— The $rst deed 

wasrevoked* 

^ Countess oif Budand'p 
eitse, 5 Co. 25. b* dJacK 
. The abstri^ct of this case 
is as follows ; 
ao March, 21 Car* 

. Voluntary settlement 
after marriage be* 
tween, 
)f Edwiqrd earl of 

Rutland* 
2. Sir Gilbert Ger* 
. . rard, and Thonum 
Holecrefty 
by which the.earl co» 
venants, before the 
end of Trinity Terqi 
then next, by fine, or 
other conveyance, to 
Ittsure the manor^(&c* 



To the use of^ 
The earl and the 
eovnt^iw his will 
for their lives, 
• The heirs of the.eaiir 
89 March, 21 Car* 

Voluntary deed !»• 
tween^ 

1. Edward esri of 
Ruthiad, 

2. LordBurgUeytUr 
Gilbert uerrard, 
mnd otkert^ 

by which the earl co* 
venants to convey tlw 
same manor before 
the feast of the An* 
nunciation then nexl« 
To the |ise of 
The earl m tail malOf 
remainders over* 
Nq fine levied iq Trini^ 

Teroi* 

IT Sep^ following. A fine 
ivas levied by tjb^ cart 
io. sir Gilbi^rt Ger* 
rard^ and Thomas 
)Io}ecroft; 

at the same time, dbe 
earl levied another 
fine to lord Buc^^ey 
' and the parties to the 
2d deed. 

' The uses of the firstdeed 

revoked* ' ' ^ 

" Jones V* Morli^i vaagn^ 

S)iep*T.520. 
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«. 15. be sufficiently grounded^, the subsc* sect.vil 
quent variation of the uses must be by deet^ ordecUcaUons 
and not merely by writing without seal. "**'* 

When the fine or recovery does not vary In 
circumstances from the deed leading the uses 
of it, the use is executed and fixed upon the 
levying the fine, or suffering the recovery : 
and no subsequent declaration is admitted to 
controul the operation of the previous deed or 
instruments 

Although the fine or recovery does not al- 
together correspond in circumstances with 
atie deed or instrument leading the uses of it, 
if there be no subsequent declaration of the 
uses, the fine or recovery shall still enure to 
the uses of the leading deed or instrument^. 

If there be no preceding limitation of the 
use, the uses of the fine or recovery may be 
subsequently declared according to the statute 
of 4 Ann. c. 16. s. 15. by deed; but it is by 
no means certain, that such subsequent de* 
claration may not be controuled by another 

^ See Mr. Sugden'i note, ^ Shep. T. 52a 2 Co. 

Gi]b. Uaes, 111. 76. a. Havergill v. Hare, 

* Shep. T. 520. Salk. 8 Roll. Ab. 799. 1 Atk. 7. 

676. Tregame ▼. Fletcher, 13 Vin. S06. pi. 2. P. a. 2. 

- 9 Co. 10. .b. II. a. Comb* &nd the casea coUectcd in 

429. 1 Atk. 9. the note. "^ 
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stcr.yn, \ averment by deed» although there be, no ,vjbr 
'deefantioMl riaoce in the fine or recovery*. 

I ' . . ' 

The author of the Touchstone has obsenr- 
; ed (S19*% ^^ that if the declaration be subse* 
- '^ quent, if in the interim between the assar« 
'^ ance had, and the declaration of the uses. 
I " the conuzor or recoveree sell, give or charge 
'' the lands to Others, this subsequent declara* 
^^ticn will not subvert the mean estate, 
** charge, or interest** 

Wusa there m Thirdly. It Sometimes happens,, that in. the 
teimtto^n same instrument there are two declarations of 

the use, differing from each other. 



tbeauneioscttt- 



The rule is, that the first declaration shall 
prevail; and that the second shall be void^ 
When the use is limited by the habendum of 
a deed, and there is in the subsequent part of 
the instrument a covenant to levy a fine of the 
same land to different uses, if the fine be le« 
Vied after the seisin, out of which the uses 
are to arise, is transferred to the grantee, 
there is no ground to contend, that the use 
limited after the habendum can be controuled 
by the declaration of the use of the fine; for 
the deed, transferring the seisin, from which 

* Second resoljation in * Southcoat v. Manoqr, 

Tregame V.Fletcher, 2 Salk, Cro. Eliz. 744. J. C. Moor, 

676. Shep. Touch. 5'n. 680. by the name of Wil- 

Vavisor's oase, Dyer, SOT. b. mot v. Knowles. 



ttie use is to arise; is perfected lipcm'thft dc^ %wt.\u. 
livery of the deed by the operation of. the Ofd r d wy iiot 
statute of uses ; and the subsequent fine, not 
operating by way of transmutation of passes- , 
Bion, but aa a edniinnationy or extinguishment 
of' right, tbeire is no seisin to serve the use 
limited upon it. It is a more difficult case^ 
nrhere the 'fine is levied df a term preceding 
the execution of the deed; but even in this 
ease, it shoutd seem, that the fine would be 
considered merely as a further assurand^i »ot 
disturbing, but by way of: confirmatioii of, 
the first limitation of the use^ The latter 
point, however, is extremely doubtfuK 



Fourthly. The general construction upon. The 
«Qd effect of, the declaration of uses. c^^^tbe 

declantion. 
(18*.) 

(1.) A very slight expression is sufficient No formal 
to declare the uses of a fine or recovery ; no ocmr/. 
formal set of words being required for that 
purpose. Therefore, whenever the intention 
of the parties can be collected. in the limita* 
tion of the uses of a fine or recovery upon 
any expression in a precedent of subsequent 
declaration or conveyance, such declaration 
or expression is sufficient to declare the uses (185.) 
of the fine or recovery ^ ; and the uses may 

* Sec Southcoat v. Ma- < See S P. W. 808. 1 Lord 

)Mnr, cited above, aQd see Hay. 290. 12 Mod. 162. A 

22. Vin. '227. d. (9.) 8. Oli* corenant for further aasur* 

v^T.Gjrles,Ur6.£iiz«300. ance (Hob. S7& 13 Van^ 
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tkcT.vtt. 1)6 declared by deed indented^ or by deed 

erdeclirttioof polL. 

Muscbccerrtitt (2.) *' Tbe declaration of the uses must be 
ms/pia^'i^ '^ certain, and that especially in three things; 
^'^^^ ^ in the persons to whom, in the lands, &c* 

'^ of which, and in the estates by which, the 
^ uses are declared ; and if there want cer*^ 
'^ tainty in eidier of these, the declaratjbn is 
'^ not good : and it must be complete in itself 
^ widiout any reference to indentures or other 
*^* writings to be made afterwards, for then it * 
^ is but an imperfect communication, and no 
^ complete declaration ^'^ 



NbcoMkfeni* (S.) It is not necessary, that theite should 
nrnmrj. ^ ^ consideration expressed in a deed to 

lead or declare the uses of a fine or reco- 
very''* 

. - • 

Whether it (4.) It has been before observed, that if a 

•cent, when it man, sciscd on the part of his mother, had 

CO ti^itc^ niade a feoffment without any consideration 

»ej^r cooaxor ^^ declaration, and the use had thereupon re- 

(iSfr) suited to him in fee, or if he had expressly 

declared the use to himself and his heirs ; in 

dther case the descent would not have been 

broken, but the lands would have descended 

805. (X a. pL 2.), or m cod* ' Shep. Toucb. 519* 6th 

ditioQ of re-ontry (IS Viiu ed. 

809. T. a. pK 1.), may ^ See Har. Co. Litt. 123. 

amount to a aedaration of a. note 8. 1 Ld. Raym,290. 
the use. 
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to the heirs on the part of the mother I So Sicr. viu 
if tenant in tail, who takfes by descent from or dccUntiont- 
his maternal ancestor, suffer a recovery, and 
clechure the use to himself in fee, the descent 
is not broken, and the newly-acquired fe^ 
will descend to the heirs ac parte matemd "» 
here & distinction is taken — ^if a tenant in 
take by purchase under a settlement, made 
by his. ancestor es parte matemd, and suffer a^ 
recovery with a declaration of the use to 
himself in fee, the estate in fee will descend 
to his heirs ex parte patemd ^ But it shovid . 
teem, that in this case, if the reversion in fee 
cr parte maternA had been in the tenant in 
tail, a fine by him would have had a different 
operation ; for it is the nature of a fine to let 
^ in the reversion ^ 

VIII. Upon the construction of the sta* s«ct. viiL 
tttte, four necessary points are to be observed or van which 
"for the execution of an use^ : — 1st ; a person cutedbythest»* 
. msed to the use; Sdly; a cestuique use in ^"^'(187.) 
esse ; Sdly ; a use in esse, sdl. in possession, 
xeversion, or remainder ; 4th iy; an estate or 
seisin, out of which the use is^ to arise ; ibr 
the words of the statute are, that the ese-^ 
tate of such person seised to the use shall be 
adjudged in cestuique use, &c« It follows^ 

VSee ante, 5& 22 Yim (a), 5 Tenn R^. 107* 

185. jA. 4, 5. notet. <» See 5 Term Rep. 108; 

* Roe dem. Crow ▼• i09. 

Baldwere, 5 Tenn, 10*. » ). Co. 126* a« 

f Msrtia Vt Strscbaoi note 
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6bct. vni. that If the above requisites do not Con- 
or Qtei which cur, there can be no execution of the use :— ^ 
Sl^'byXici. ^^^f therefore, that contingent uses^ during 
*^* the suspense of the contingency^ cannot be 

executed by the statute ^ 

9 

ttt, Comtagnit The doctrine of contingent uses is explain^ 
^"^ ed in the two cases of DiUoa v. Friene (or 

Chudieigh*s case) and W^g v* ViUers*. 

Chudleigh's case ^ was in effect thus : A. 
enfeoffed B. C* D. and their heirs to the use 
of himself and his heirs on the body of Mary 
(then the wife of sir T. CJ), lawfully begot- 
ten, and in default of such issue, to the use 
(188.) of his heirs on the body of Elizabedx (then 
the wife of R. B.) lawfully begotten ; and 
in default of such issue, to the use and per- 
formance of his will for ten years immedi- 
ately after his death, and after the said term 
ended, to the use of the said feoffees and 
their heirs during the life of C. C» his son, 
and after his death to the use of the first 
issue male of the said C. C. lawfully to be 
begotten, and to the heirs of the body of 
such first issue male lawfully begotten^ and 
in default of such issue^ to the use of the se* 
cond issue malei &c. in like manner; and so 
> on to the tenth issue, with several remain- 
ders over, and with the reversion in fee to 



• * 



» Bae. {}««•» 45i ?IC«.120.«. 
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tlie said A. Afternirards A. died without ««ct. vul , 
iMue by either of the women r and the o^ ««• ^^^ 
feofiees before the birth of the first son of caiedbythcitt* 
G. C* enfeofFod the said C. C* to the use of 
himself in fee^ without any consideration, 
but with notice of the former uses. The 
first son of C« C« was afteiswards bom ; and 
the question was, whether the feoffment de- 
stroyed the use in remainder so limited to 
the first son of C. C. ? which question de« 
pended tipon another, viz. whether before 
the contingency hs^pened, i. e. the birth of 
the son, the use vested, and was executed in 
the son? It was determined by the majority (189.) 
of the judges, diat the use before the con- 
tingency -was not executed in the son ; and 
that the feoffment entirely destroyed, and 
prevented the execution of the uses in con* 
ttngency, although made without any oonsi* 
deration and with notice. 

' By the arguments of the judges in this 
case, it seems to have been the better opi^ 
nion, that upon the feoffment of A. all t^e 
uses in ewe were immediately executed, and 
tbat there was no present actual seisin left in 
the feoffees, nor were the contingent uses ex- 
ecuted : that though there was no actual sei- 
sin left in the feoffees after the first feoffment, 
yet z possibility of seisin remained in them to 
serve the contingent uses, . when they shouM 
arise, or come in €ss€ : that this possibility of 
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V -t b»d not **« A»turbbd, would 

*»» "^'Jlbled the «^ ^^^ ^^^ '^^^ *" 
^^ Jtere «^ ^^g„ executed by the statute j 

of'z^tf^^ ^tet «* ^ ^^^g jhg yjgg came in eut in the 
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^ ^'^ 'oal cdse, tlte possibility of seisin was 

j^troy^f that there consequently could be 
jeisifl left to serve such uses. 

Jfl the debate upon the case of Wegg v. 
^ jTfjierSi reported by Roll and mentioned here* 

tStcr, it was agreed, that if a feoffment be 
itisde to the use of A. for life, remainder to 
C. for life, remainder to the first son of C« 
in tail, with divers contingent uses in re« 
ntainder, with the remainder to the right 
heirs of A. ; in this case the feoffment of A. 
will not destroy the contingent uses, because 
though the remainder to C. was divested, yet 
hcf had a right to enter for the forfeiture 
which right of entry would support the con* 
tingent uses : that if C. had made his entry 
either in A/s lifetime, or after his death, tliat 
would liave reduced the contingent uses ; so 
that if a son had been born in his lifetime, 
the use to such son would have been executed 
by the statute without any entry by the first 
fepffees ; that if C. had died leaving a son, 
and without having made his entry, tlie first 
feoffees might have entered, and thereby re- 
stored their seisin (schitillaJurU) to serve tlie 
use to the son of C. 
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In the first edition of this work, the fol- s*ct. vni. 
. lowing case was stated. If there be a feoff- of »•« which 
ment to the use of A. for hfe, remainder to cutedbytheim. 
his first son, &a remainder over, if A., be- (19l«) 
fore the birth of a son, make a feoffment, 
this shall divest all the estates, but still therg 
is a right of cntfy in the feoffees to restore the 
jormtr estate^ and upon their entry they have 
a seisin sufficient to serve the use to such 
first son. But the case thus put, as to the 
right of entry in the feoffees, and the opera-^ 
tion of it, does not appear to be correct. For 
supposing the scintilla jiirit remaining |n th^et 
feoffees could enable them to enter to revest 
the estates divested (which it will do in par« 
ticular cases, as iii the case previously men* 
tioned from Roll), yet in the case here stated 
their entry could serve no purpose whatso-*^ 
ever. For thi^re biding no son bom at the 
time of the entry, the use to such son could 
never be executed; according to the rule; 
that a contingent remainder must take eff^pt 
(if at all) eo instants, that the particular es<> 
tate determines. If indeed, as in the case 
'fr6m Roll, a vested estate h^d supported the 
contingent remainder, till it came in esse, and 
then tibe intervening tenant of the vested 
estate for life had died, without having made 
an entry, the entry of the feoffees would 
4iave supported the contingent remainder^ 
which (ame m esse during the exi^t^ce of 

03 
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SicT. YiiL the intervening estate.. But that » different 
Off Dies which from the present case* In the case from RoU 

are not eze* , , . , • * . 

eutedbythestft^ the vested estate supported the contingent re* 
^(193.) mainder during its contingency^ an4 the sub* 
sequent entry of the feoffees restored the sei- 
sin to serve the use, which then was in esse* 
In the present case the general feoffees have 
no vested estate to preserve the contingent 
remainders during their contingency; but 
could by their entry only give such a seisin, 
as would serve uses in esse at that time / it was 
the want of this vested estate in feoffees 
(which it was agreed in CkudldgKs case they 
had not), that gave rbe to the practice of in* 
verting trustees .to preserve contingent re- 
Oiainders. By this mode the trustees have a 
power to enter for fprfeit&re, and to continue 
in possession during the life of the tenant for 
life ; and this estate, limited . to them upon 
commission of forfeiture, has been held to; be 
1 vested estate, and will preserve the contin* 
gent uses as effectually, as the intervening 
estate for life in the case put by Roll, sup* 
posing the trustees in the one. qiae, imd tbe 
intervening tenant in the other, to make aa 
- actual entry. Indeed Mr. Feame hasendea^ 
voured to prove, that the mett right of (with^* 
put an actual) entry will preserve thc) continn 
gent uses ^ 
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It will be Becessary to state fully the case tset. viii^ 
^f ^^8K ^^'^ Villiers % and the resolutions or usts whidi 

-|, are not eie- 

Upon IC . V «utedbythciia(» 

tute. 



'^ If A.* seised of land in fee covenants for 
^' natural affection to stand seised to the use 
f- of himself for life, the remainder to his 
f' wife for life, the remainder to B* his daugh* 
^' ter for life, the remainder to the first son 
*' to be begotten of the body of E, and after 
^^ to divers other sons of B. in like manner^ 
'' the remainder to his right heirs ; and after 
!' A. grants his reversion in fee to J. S. to 
'^ the use of J. S* and his heirs, but without 
'^ any consideration, reciting in the deed the 
*' said uses, by which the gmntee has conu4 
'' lancei of the uses, and so he is subject to 
*^ the said contingent estate, and this grant 
.'' is no; disturbance of them. And afterwards 
V A. makes feofiment in fee of the land, and 
\^ then B. takes baron, and has issue a jsopi 
'^ and then A. dies, and his feme enters, and 
-^ after B. dies, and then the feme dies 90 
y seised. In this case the contingent use to 
f f the first son of B. is not destroyed ; hut he 
'' may enter, for the feoffment of A. was n 
^* forfeiture of his estate, land of the estate 
f' of his wife in remainder during the cover- 
f' ture« so that B. might have entered for the 
^ forfeiture during the coverture ; axid so Bi 



• » 



f il Bdl Ab. 798. S9 Vin. 8S8, SS9, 2S0. 
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sicT. vm. ^ had a right of entry, which wa$ yufficient 
Of Dtts which *^ to support the contingent remainder, to the 
Sted1^y*dte«i«- "first son, &c. without question* But the 
^^* << case had been more dubious, if B. had not 

^' had any estate for life ; but that the con* 
'^ tingent remainder^ had depended on the 
'' estate of the wife immediately, where the 
*^ feoffment of the baron had destroyed them, 
^^ inasmuch as the feoffment of the baron 
^' passed his estate, and the estate of the wife 
^* during the coverture y so that none can 
^' enter during the coverture ; and so neithet 
^^ the estate of the baron, nor of the wife in 
^' esse during this time, to support the con* 
^' tingent uses. But this doubt does not come 
** in question in this case» inasmuch as B. 
^^ had an estate for life in remainder, which 
** was only divested by the feoffment, and 
^* turned to a right, and she had a present 
^ right of entry for a forfeiture. And when 
^^ A. the baron died, and his wife entered, 
^' thi« reduced her estate for life, and the es- 
^^ tate of B. for her life ; and so the contin* 
^* gent use reduced also ; and vested, by 
'^ force of the statute of uses, in the first soi^ 
^* of B. 

** In the debate of this case between me 
*' and my brothers Nicholas and Aske, it 
^* was agreed and resolved, that if a feoff* 
*^ ment be made hy A* and B. in fee to the 
^' use of A. for lifoi the remainder to C. fof 
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/^ life^ the xemainder to the eldest son of 6. ^* ^Vt 

f * in^taiL with diverse contingeiit uses after ^ ^ ^^»^. 

'* in remainder, the remainder to tlie riirht ctttedbythen** 

'^ heirs of A. in fee ; diat in this case the 

'* feoffment of A. will not destroy the con- 

'^ tingent uses, because the remainder to C. 

'^ though it be divested, yet he shall have a 

^^ right of entry for a forfeiture, and a right 

'^ to tlie remainder, which is sufficient to sup- 

'^ port the contingent uses ; for this is the 

'* common assurance upon marriages and the 

*^ common practice. 

^^ And it was also agreed and resolved bj 
^' us. That in the said case, if C, who is m 
^* remainder for life, enters into the land, 
*' either in the lifetime of A. or after hia 
*^ death, this shall reduce the cpntingent r^ 
^' mainders, so that if a son be bom in hie 
f* life, his contingent estate shall be settled 
^* and executed by the statute of uses, with* 
^ out any re-entry, by the first feoffees ; for 
^^ this is an incident of the first livery^ 

^' And it was also resolveil and agreed 
^* between us, That if^ after the feofiment 
'* of A. if Ct had not entered, but died be* 
^* fore entry, yet if the first son of C« was 
^ bom in his life, he cannot enter, though 
^' his contingent estate is not destrqyed, be- 
^^ cause this was not executed in the life 
V of C. ;. (he estate of C. being turned tp a 
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Sier.yni. ^^r\^i^ ud so the contingent dUtorbed. 
Of met which '' Butin tbis case, the first feoiFees may enteir 
wtodbytUMk '' to revive ibis contingent use, and then by 

^' their entry the contingent use shall be set* 
^ tied and executed in the first son, by th6 
'* statute of uses ; for there is a scintilla 
^S juris in the feoffees to enter, in such cases 
^^ of nec^essity, to revive contingent uses ; for 
^ otherwise the contingent use would be de- 
^* stroyed, 

*' It was also agreed and resolved by u^ 
*^ That when a feoffment is made to certain 
^ uses, with diverse remainders over in con* 
^ tingency, and no estate left in the feoffee^ 
'^ and after the feoffees enter into the land, 
^* and dissdse the tenant in possesion, and 
^' make feoffment in fee, that this does not 
^ destroy the contingent uses, if the tenant in 
'' possession or any in remainder, in whom an 
^ estate certain was settled before the feoff* 
♦* ment, re-enters ; for his re-entry shall re- 
^' duce all the contingent remainders, and 
^ shall make them capable of execution by 
*' the statute of uses ; for the fisoffees are but 
*^ conduits to convey the estates, and havA 
^' not any power left in them to destroy any 
^' contingent uses. 

* ** It was also agreed and resolved by US| 
"^ That when a feoffment is made to certain 
^* uses, witli diverse remainders over in con* 
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**'tiDgciicy, and no estate left in the feof!^8, »««t« vin* 
" yet if the estates in ewe are divested, o^ ««« ^»bWi 

AfC pot CSiQ* 

*' either by disseisin, or by feoffment, or cmedbytbesaiP 

^^ otherwise, before the contingents happen, 

<^and after the contingents happen, during 

^* the divestment, and after the estates in 

** e*^e determine before any re-entry ; if the 

*^ feoffees release all their right in the land, 

•* or make feoffment of the land, or bar their 

"** entry by any other way, in this case the 

" contingent can never be revived to be exe- 

.^ cuted by the statute of uses, because the 

^ feoffees who had scinfillam juris in them» 

** in case of nec^sity to revive the contin- 

^* gent uses, have barred their entry to revive 

^^ the contingent uses, and no other can re^ 

*^ vive them, so that they cannot be executed 

^ by the statute." 

(2.) Uses limited of copyhold lands are Uaet iimiirf of 
not within the statute of uses^; for if usetf cstuo. 
were permitted to be limited on conveyances ' ' 
of copyhold estates, there would be a trans- 
IPUtation of possesuen by the sole operation 
of the law j which would be contrary to the 
nature of copyhold tenure^ It is a prin* 
ciple of that tenure, that the lands cannot 
be aliened without the pbnsent of the lord* 

• (3.) As tile statute 27 Hen, 8. c* 10. was ^^«^w«*» 
piade previously to the statute of wills, 32 

* r*C<i. Copy. leq. 5*1 CrQ.Ctf«M. SVcStS^T. 
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StcT. VHL and 34 Hen 8., it seems to follow, that tht 

Of oin which fonner does not extend to devises to uses ^ 

eondhychtita* fof a Statute cannot be considered to extend 

(196.} to ^^y ^h^°l?> which at the time of the mak*^ 

ing of it did not exist ^* fiut as the testae 



' Std. 26. in Hore ▼« Dix. 
Note, 1 Co. Litt. 271. b. 
under fol. 277. a. 

Uses limited upon a aei- 
sin created by devise are no 
doubt executed and become 
legal estates; and whether 
they be executed by the 
operation of the statute of 
uses, or by virtue of the 
principle of decision in 
courts of justice, fHiich 
fives effect t^ the devisor's 
intention, is of no real prac* 
tical importance. The po- 
lition, however, that an act 
cannot extend to any tlnng 
not existing at the time of 
its passing mto a law, is too 
generally stated. The au- 
Sior thinks it necessary to 
subjoin the following ex- 
tracts from Vemon*s case, 
4 Co. 4. a. <' Note reader 
** in the said case reported 
^* by the lord Bvook, it is fur- 
^ tner said, that a devise of 
^ land by the husband to 
^ the wife by will, is no bar 
" of her dower, for it is a 
^ benevolence and not a 
^ iointure, per Justiciar* as 
^ it is there reported ; and 
^ that is sood law, if it is 
*^ well understood. And as 
** to that, some have said, 
** th|it no. estate devised by 
^^ will can be a jointure 
« within 27 H. 8. c. 10., fbr 
** two reasons:—!. That by 
«< the ssiil ad of 87 H. 8. 



<< the whole estate oT tlMf 
** feoffees was transferred 
** to cesttdque use, and per 
*^comequem no land after 
** the making of that act, 
^ was devisable till the statJ 
'' of S8 H. 8., and therefiwa 
** a devise of land, which 
** then by the law could 
'< not be made, cannot be 
** within the said act 27 H. 
** 8. The other reason was, 
** because every jointure in- 
^ tended within the act 27 
** H. 8. is made and assured 
** either before or during 
^ the coverture, as appears 
** bv the said act, but a de* 
** vise takes its effect after 
** the husband's death: but 
** that neither of these is 
** any reason In la w^ appears 
** by the resolution tbllowi^ 
<« ing, Mich. S8 and S9 EUz. 
** between Leak and Ran« 
^dall in the Court of 
^ Wards, it was resolved by 
** the two chief justices, ana 
^' tot. cun that if a man de« . 
*' vises land to his wife for 
** term of her life generaUyit 
** it cannot be averredto be 
** for the jointure of the 
<* wife, and in satisfaction 
** of her dower, for two rea* 
*'sons: — 1. Because ade* 
** vise implies a oonsidera- 
** tion in itself; and there*^ 
'* tote as a devise cannot bsf* 
" averred to be to the use 

«« of snotber tbsQ of die de^ 
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tpr!s mtention 18 generally the guide m cases sict« viil 
of deviaes. it has been repeatedly determin- of hm which 

, irc not CX0* 

ed ^9 that if A. devise to B. and his heirs, to cutedbyihctt*- 
the use of, or in . trust for, C. and his heirs, 
or in trust to permit C. and his heirs to take 
the profits, it shows, that the testator intend- 
ed, that €• ahould have the kgd estate in 
fte ; and the kw, upon this interpretation of 
the testator's meaning, will give the devise 
such an operatioa^ But it is clear, that if there 
be a devise to the tue of A. for tife^ remainder » 



^ visee, mjett it is expreii* 
**«d in the will; no more 
^ can a deviae be averred 
^ to be for a jointure, un« 
*«^leM it if so expressed 
<*.in the will: but as it 
^ is said in the said case, 6 
^TL 6*» it shall be takenfor 
** a benevolence, and so is 
<< the said case of 6 E. 6. to 
•« be intended. 2. The whole 
***will concerning lands by 
«* the sUtutes of S2 and 34 
** H, & ought to be in writ* 
** ing, and no averment 
^ ought to be taken out of 
<* the will which cannot be 
*< collected b^ the words 
^ contained m the wilK 
^ But if a man devLses land 
« to a woman for term of 
^ her life or in tail, Bte* for 
** her jointure, and in satis- 
*< &ction of her dower, it 
^ was resolved^ that it is a 
<< jointure within the act of 
•* 27 H. 8.: for as an estate 
*< for life made to a woman 
*< for her jointure before 
^ 'marriage, when she is not 
** hiswife.is witliin the equi- 
f« ty of the said act, so an 



** tate for life devised to a 

^ woman for her life, which 

<< tajceseffisctafter hisdeath^ 

^ when the marriage is dis* 

*' solved, is also within the 

*< equity of the said act, for 

** such estate well agrees 

^ with the intent of the 

<< makers of the said act of 

«< 27 H. 8., and with the 

*< said description of a join* 

** ture made by the justices 

*' m the said case of Ver* 

** non. And although kmd 

*< was not devisable until 

**' 32 H. 8., yet it is fre- 

** quent in our books, that 

<* an act made of late time 

** shall be taken within the 

^* equitjf of an act made lotig 

« ttme before:* 

Sir Edward Coke then 
proceeds to state several in* 
stances, establishing this 
construction. 8ee also 2 
lord Raym* 1028. in sir 
Wm. Moore^s case, 22 Vuu 
210. pK 7. and note. 

siyem.79.415. 2SaIk» 
679. 2Atk.573. 2P.W. 
ISi. 



tofi Of Dtet tifice the {cujjf.n* 

stcT. VIII. <>ver, this caimot take effect by way of ustf 
Of uses which ^i^cuted by the statute, because there is no ' 
'^^ seisin to serve the use : but still the cestuique' 
use will have the legal estate. 

TVwti to pajr (4.) Very soon afiter the statute of uses an 

opinion was delivered, that though a feoS^ 
ment in fee to the use of the feoffor for lif^ 
and after his decease that J. N. shall take the 
(197*) pf^Jit^j be an use executed in J« N. ; yet if it 
had been, th^t after his death the feoffees 
should receive the profits, and pay them over 
to J. N. ; this would not be executed by the 
statute \ because the legal estate must be in 
the feoffees in order to enable them to pay 
over the profits* This construction has ever 
since prevailed ; and therefore it is now clear^ 
that if there be a conveyance in trust to pay 
over the profits '\ or to convey \ or to sell \ ' 
&c. the legal estate must, in these cases^ ne* 
cessarily vest in the trustees. So it is of a 
trust to permit a feme covert to receive the 
profits fo^, or to pay the same to, her sepa- . 
rate use "•. 



^ 96 Hen* 8. Bro. FeaS Atk« 607* Bac. Uses, S. 

aK Uses, 52. B. N. C* ^ See ante 4. Bagshav 

£S2» ▼• Spencer, 2 Atk. 578. 

* Symsoii T* Turner, 1 '^ Pybus ▼• Smithy S Bro. 

Ee» Ab. S8S. Silyester v. Cha. Ca. S40. Henry ▼• 

V^lson, 2 Term Rep. 444. PurceU, Feame, 75. NeviU 

15 Ves. 371. and Shapland v. Saunders, 1 Vern. 415* 

ir. JSmith, 1 Bro. Cha. Ca. See Bush y. Allen, 5 Mod. 

75. 63. 

^Roberts v. Dixwelli 1 
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It is sometimes difficult to determine tii6 sm. mk 
extent of the legal estate vested in tnisttoes or tMo fvMca 
under trusts of the above description. cMeAh^omm^ 



In the case of Doe on the demise of White 

V. Simpson ^ there was a devise to trustees 

and the survivor of them, and t^e executors 

4nd administrators of such survivor, of real 

estate, in trust, '^ (mt of the rents and profits 

** cftke said esta^ and the tirrears due^^ to pay 

certain annuities, and a gross sum of 800/. ; 

and from and after payment of the said an* 

nuities, and the said sum of 800/«, the testator 

devised the estate to his brother William for 

lile. Lord EUenborough said, that he and 

the other judges were of opipion, *' that the 

^^ trustees took an estate by implication for 

f^ the lives of the annuitants, with a terai of 

^f years in remainder for the purpose of rais* 

^ ing the sum of 800/. ; and that after those 

^ trusts were satisfied, the several limitations 

t* for life and in tail, took effect as legal li« 

^* mitations." 

In the case of Jones v. Say and Sele^ 
(which lord Kenyon said was a case by it^ 
self P), there was a devise of manors, and 
other hereditaments, to trustees and their 
heirs ; in trust, out of " the rents, issues, and 



^ 6 East, 162. Vet. 144. S. C. sited. 

« 8 Yin. 262. pi. 19. 3 » 7 Tenn Bep. 6S4w 
Bro.Par.Ca.liS* S.C. 1 
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Stcr.Tin. ^^prq/Us^ to pay the several, legacies^ devises^ 
or.vMfuhidi and bequests, theieinafter tnentioned : then 
Mdbjtbrfaf^ follow bequests of ^mnuities and pecuniary \e* 

gacies^ ; and after reimbursing the costs and 
expenses of the trustees, and payiog^ the an- 
'"> Buiti^ and legacies, in trust to . pay all thtf 
, residue . of the rents and profits to Cecil 
fiennes,. during. her life, .for her separate use ; 
and after. her death, the- trustees vere to 
stand seised of the premises, to the use of 
the heirs of her body, mbject to the payment 
cfthe annuities and legacies. It was determin* 
ed, that tlie legal estate vested in the trus* 
tees, during the life only of Cecil Fiennes, 
and that the limitation to the use of the 
heirs of her body carried the legal estate. . 

It is presumed, that in both the cases above 
stated, the ground of determination was, 
that the words, rents and profits, did not 
create a trust for sale of the devised estate ' ; 
for; it seems to be clear, upon principle as 
well as authority, that where a trust autho- 
rizes the trustees to sell, the legal estate in 
fee*simple must necessarily! vest in them, iu 
order to enable them to perform their trusts 

ft • 

« See 3 Bro. Par. C&illS* the other, were coottdcied 

' Perhaps the words, as explanatory^ of the tes* 

** and arrears due^** in the tator's mtention, to confinu^^ 

one case, and '^ subiect to the words, rents and profits^ 

** the payment of tne an^ to annual rents. 
^ ftudfet and legacics^^^ in 



s 
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• In Bagshaw y. Spencer ', the devise was (o 8««r« vul 
several trustees^ their heirs afld assigns/upon or jmte wfaicfai 

vc Hot cs^ 

trust oat of the rents, or by sale or mort- c«Mibytiift«« 

g^g^> to pay the testator's debts ; and after , 

paym,ent thereof, the testator devised the 

same estates to three of the same tnist^^fi 

for a term of years, and after the determiiift- 

tion of the said term, he devised the same 

estates to all the trustees and &eir heirs^ 

upon certain trusts. Lord Hardwicke ^aii^ 

'^ The devise is to trustees and their heirs^ 

^' which carries the whole fee in law ; the de* 

'' vise to sell rwould have carried the fee, if 

" the word A^ir^ had not been mentioned.**— 

** In the present case, the whole fee being de- 

'^ vised to the trustees, no legal fee could be 

* • limited upon it" 

Next as to its beipg good by way of exe« 
cutory devise, his lordship said, it was too 
remote^ it being after all the debts paid^ 
which might take in a much further time^ 
than the law allows. 

In Gibson v. Rogers \ there was a dfeviise 
cf freehold, leasehold, and personal estatea 
to trustees, their " executors^ administlrators^*^ 
and assigns, in trust to pay certain annuities 
and legacies out of the rents and profits of 

the personal estate ; and if that should be 

. 

*SAtk.57a577. }Vm. *AiBb.98r 
I4S.1M.S.C. 
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stcT. vnL deficient, then out of the " rents and projits'' 
Of otts which of the real estate; and as to the residue of 

wc HOC exc- t_ 1 * . ■ 

cMcdbjtheMft- the real and personal estates after provision 

for payment of the annuities and legacies, 
the testator gave the saihc to the children of 
Frances Gibson. Lord Hardwicke, in this 
case, thought, that the words, r6nts and profits^ 
\^ould authorize the trustees to sell the real 
estate; and that the legal estate in fee-simple 
vested in the trustees. The same riile of' 
construction is adopted in l?he case of Wright 
V. Pearson ^ 

* In a case, where there was a devise to trus- 
tees and their heirs, in trust to permit a feme^ 
covert to receive the rent^ and profits for her^ 
separate use for life, and after her decease, 
to the use of the first and other sons of her 
tody, &G., with other limitations over, in de- 
fault of issue, for the separate use of other 
Jhnes ccwertj it was determined, that the legal 
estate iit fee-simple vested in the trustees \ 



T«nM of ycvs ^ (5.) As the statute says, that when aay 

and er at- p^pg^^^ ^p persons Stand seised to the use of 

(198.) a4iother,.&a, it has been resolved, tlmt a term 

of years or other chattel interest cannot be 

limited to a use ^. 



r t 



> '* 



« Amb* S6d. Term Rep. 652. 
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(6.) When the courts of law, after the Sict. viii. 
statute of Hen. 8., took cognizance of uses, or uses which 
they held, that no use limited upon a use cotedbythe8t»« 
could be executed by the statute ; and there- 
fore if there be a conveyance to the use of 
A. and his heirs, to the use of B. and his 
heirs, this use cannot be executed in B. ^ . So 
if land be limited to A. and his heirs to the 
intent cr in trust, that B. and his heirs may 
receive a rent thereout to the use of C. and 
his heirs, the legal estate in the rent will (ISS.) 
vest in B. by the fifth clause of the statute ^; 
because the seisin, out of which the rent 
arises, is conveyed to A., and upon the limit- 
ation of such rent to B., the statute is satis-* 

• 

fied. There has been however an exception, 
and I believe only one exception, to' this 
rule, A recovery was suffered of lands to ^ 

the use of A. ^nd his heirs, yielding for the 
same a rent to B. ; it was urged, that the 
ireut ought to have been limited out of thd 
estate of the recoverors ; and not out of th6 
possession of cestuique use ; yet it was deter- 
mined, that the rent was well executed by 
the statute '. ' 

• 

s Se Hen. 8. E. N. C. ^ Chaplin r. Chaplb, S 

9M. TVrrers case. Dyer, P. W. 229. 

.155. a. Sambaok ▼. Damn, * Cromwdl'i cait^ 2 Co# 

Tothil, 1 Atk. £91. 69.b. 



»• • • • 
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CHAP. IIL 



Of Trusts since the Statute 27 Hen. A. C/ lOr 

SscT. I. I. The construction adopted by the courts of 
Of die mtftH \b,w upon the statute of uses obliged cestui* 
^lem of cratis que trust, entitled to a beneficial interest 

•iooe the sta* iti* % ^ 

t«te not executed by tlie statute^ to apply for re? 

i^^') dress to the Court of Chancery; and the 
cpns$(|U€pice of the statute has been, that the 
ancient use has been abolished with its iii^ 
conveniencies^ and a secondary use has been 

(90L) ptroduced under the name of trust, modelled 
by the Court of Chancery, after its own fa^ 
^hioQ^ and being, as it is properly called, a 
creature of equity. The Cliancery was aware 

pf the mischiefs attendant upon uses before 

> 

the statute ; and, therefore, m exercising an 

exclusive controul over these trusts, it haa 

• • • . . , , , , 

formed them, so as to answer all the contin* 
gencies of family settlements and domestic 
provisions. The observation^ therefore^ of 
lord Hardwicke% that the statute of uses 
^' has had no other effect, than to add at most 
** three words to a conveyance," is not sub- 
atantially correct ; for by extinguishing the 



cfiAP. Hi.] Sial. £7 H. 9. t. 10. S(? 

fiduciary existence of the use^ the statute ii^t. i, 
has, in effect, been the occasion gf raising a or iiMriotio. . 
system of equity, which lord Mansfield calls^ tmS^wum^ 
** noble, rational, and uniform,'' in the place IS? ^ '** 
of a system at once unjust and inconvenient 
^' Trusts," sayk his lordship, ^^ are made to 
^ answer the exigencies of families and all 
'* purposes, without producing one inconve* 
*^ nience, fraud, or private mischief, which 
^' the statute of Hen. 8. meant to avoid/' 

An expression is sometimes to be found in (908.) 
the books, that trusts are now, what uses 
formerly were. A use, indeed, before the 
statute of uses, was, as a trust since is, a fidu- 
ciary or beneficial interest^ distinct from the 
legal estate ; and so far the expression is cor- 
rect : but, abstractedly no objection can aris^ 
to the^ essence or quality, either <^ the use or 
trust. It was the system, adopted with re* 
spect to uses by courts of justice, which gave 
rise to the necessity of passing the statute of 
uses ; and the difference between uses before, 
and trusts since, the statute, consists in the 
opposite construction adopted by the Court 
of Chancery respecting them ; or, as it has 
been said, ** there is no difference in the prin- 
^^ ciples, but there is a wide difference in the 
" exercise of them ^" 

M Wm. Black. 160. «Ibid,I8Q. 

f3 
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Of Trusts shice the [cHAf . ifl/ 

The trust, occasioned by the statute of 
uses, is of a permanent and general nature, 
or a secondary use. But the system intro- 
duced by the Court of Chancery, relative to 
trusts since the statute, extends not only to 
trusts declared upon a legal estate in fee, but 
to those declared upon the estates of tenants 
in taily for life and years, and to the special 
trust before noticed. . * 



ofthetiu»t II. A trust, generally speaking, is a right 

on the part of the cestuique trust to receive 
ofthcdcfint ^^^ profits, and to dispose of the lands iti 
tion and several equttv**. But thcre may be special trusts for 

kinds <^.f trusts. ^ •/ J r 

(20d») ^^^ accutnulation of profits, the sale of es- 
tates, or the conversion of one trust fund 
into another, which may preclude all power 
of interference on the part of cestuique trust, 
until such special trust be satisfied ; and there 
is a distinction between trusts executed and 
trusts exetutoryt 



Difference be« 
tweeoatnist 
and equity of 
ji(d(inptt€n' 



A trust does not include every equitable 
interest. An equity of redemption is said to 
be a title in equity, and not merely a trust 
In Pawlett v. the Attorney -general', sir 
Matthew Hale observes, *^ there is a diversity 



« 1 Mod. 17. 

• Hard. 465. In Tucker 
V. Thurstan, 17 Ves. 133. 
lord Eldoi) observe^, that 



a trust estate and an equity 
of redemption, ace in many 
respects most materially 
differ^t* S^alsopo8t,20& 



it 

H 



ii 
it 



cij^p. III.] ; Stat.^97 H., 8. c. "lO. »lAr 

betwixt a trust and a power of redemption ; Sict. il 
\ for a trust is created by the contract of the or thedefini- 
^^ party, and he may direct it as he pleaseth; idadsofcmsu.' 
"and he may provide for the execution of it: 
'f and, therefore, one that comes in in the post 
'^ shall not be liabje to it, without express 
^^ mention made by the party. And the 
'f rules for executing a trust have oftefi va- 
^' ried; and, therefore, they only are bound 
" by it, who come in in privity of estate. A 
'! tenant in dower is bound by it,, because she 
" is in in the per^ but not a tenant by the 
^^ curtesy^ who is in in the post. So all who 
come in in privity of estate^ or with notice, 
or without a considerHtion. But a power of 
^ redemption is an equitable right inherent 
'^ in the land, and binds all persons in thei 
" post, or otherwise ; because it is an ancient 
^' right, which the party is entitled to in . .^ 

" equity." 

» . " . 

III. It has been intimated, that the , courts stcT.m. 
of equity, in forming a system respecting 
the secondary use, or modem trust, occasion- 
ed by the statute of uses, have endeavoured to 
avqid the mischiefs, arising from the anci<;nt 
use. It will be now necessary to state the pro- (201»> 
perties of the trust estate^ as distinguished from 
the legal seisin of the trustee, and to inquire 
into the rules, bgr which trusts are ^ 
rerncd. 



r4i 



ilS Of Trusts ttnUe the [ouip. ttu 

Sfer. nf. Iti« a maxim generally received, that id 
In what cues the constitiction of trusts, tbb courts of 
wncdb^,^ equity adopt the rules of law applicable to 
Urn reUdv^to ^^fS^^ estates. In some cases, however, the 
iq^Bi emtcs. assistance of the legislature has been required 

to preserve the unifottnity. 

ibwt*«Bilt»!^^ (1.) If a term of years be assigned to A. 

in trust for B. and his heirs, the trust of the 
term will, notwithstanding, be personal es« 
tate in the oestuique trusty and will conse- 
quently devolve upon his executors ^ The 
converse of this rule is also adopted* The 
equitable interest in a freehold estate, cannot 
be so framed, as to make it go perpetually to 
tlie executor of cestuique trust, as personal ' 
estate. 

Sstiues taa. < In the case of trusts executed, words of 

limitation, which if applied to real property 
would create an estate tail, will also create 
an estate tail in tlie trust or beneficial in- 
terest s; and, therefore, the rale of law will 
prevail although the intention of a testator, 
in the case of wills, may be inferred to the 
contrary, by his expressly restraining the 



' See 1 Venu 164, nsA '' made according to tbb 
Hunt ¥• Bakev, 2 Freeai^ '^ constnictidn of 



6% ** tioDS of a legal estate.** 

( <' la linitations of a Per lord Hardwteke, in 

<< trust either of real or Garth ▼• BiJdwiii| 2 Vtlt 

^ personal estate, the con- 6i6» 655t 
f^atruoion ought to bo 



CHAP, ill.] Stat. S7 H. 8« c. 10. Sir 

equitaUe eltate of the first taker, to au es- Suyr.nL 
tate for life ^ or by making it unimpeachable in what cms V 

for waste \ or by using the word issue S in- ve'^^f^ 
stead of the word heirs of the body, orby uw!!%UMi«^ 
granting to the first taker a power of leas- "^ ••*"*^ 
ing^^ or by introducing a limitation to trus- 
tees to preserve contingent remainders", or 
by adding after a limitation *^ to the heirs 
" male of the body '* of the first taker, words, 
which denote an intention, that such heirs 
male should take in succession according to 
seniority of age ". 

(2.) Trust estates descend according to th* S^^*' 
rule of descents of legal estates ; and, there- 
fore, in the case of gavelkind and borough- 
english lands, trusts affecting them will de- 
spend according to the descendible quality of 
the tenure ^ There shall be a possessio fro* 
tris i^ of a trust ; and where the ultimate li- 
mitation of a trust is to the right heirs of the 
person creating or conveying it, the heirs 
will take by descent, notwithstanding the 
grantor has no particular estate % 

^ Sh«w r. Weigh, 1 Eq» " Ibid. 

Ab. 184. pL 28. 8 Vin.257> "" 2 Ves. 80^ in the cjm 

pL25|26. S.C. of FAweet t. Lowther. 

' Ibid. Jones ▼• Morgan^ Jones t. Rensbie, 22 Vja 

1 Bro. Cha. Ca. 206. 185. pi. 7. 

^ Shaw V. Weigh, sapra, * 2 P. W. 713. 736. 

^ Bale T. Coleman, 1 P« ^ Gpdolphin ▼. AbiDgtoi|» 

W. 142. 2 Atk. 57. Watk. Descend 

"* Jones ▼. Morgan, supra. 264. See anie 59. note a, 

Poole ▼. Poole, S Bos. and »iUusesfe/>rgtbeis U il ui ft i 
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SSCT. HI. (^-) ^^^ ^^^y ^ ^ro^^ ^^ ^^9 ^^^ ^^^ P^^^ 

In what cwet sibility of a trusty may be assigned in equity'; 
tfuits arc go- ^^j j|. j^^^ Xy^^iXi determined •, that a husband 

verned by, or ' 

similar to, the jjj^y dispose of the trust of a Jtenn» to which. 

hws rchitivc to -^ r ^ ^ . 

kgdesutes. he IS entitled in right of his wife; and it 
X^^bTco)^ should seem^ that Jn case the husband shall 
tcycd. survive his wife before such disposition made 

by him^ he will be entitled to the trust upon 
the survivorship, without takings out lettersr 
of administration to the wife \ 

(295.) (4.) A trust may also be df vised ^, with the 

^^b^^vid. ^o^^"^"i^6s required by the statute of fraudt 

upon the devise of legal estates ^ ; and as co- 
pyhold estates are not within that statute^ 
trusts declared upon them will pass by ^n un« 
attested will ^. 

Exttmtion nty (5.) By Virtue of the statute of frauds^ 
u^^ttt.^ trust estates are made liable to executions. 

upon judgments, statutes, and recognizances \ 

'iWarmstreyv. Tanfidd, Adliogton V* Can, 3 Adu 

1 Cluu Rep. 29. I Cba. 151. 

Ca. 8. See cases collected "^ TuSsell ▼, Pa£«, 2 Atk; 

in note 21 Vin. 516. pi. 1. S7. note 2. last edit. 

* Tudor V. Samyne, 2 '29 Car. 2. c. S. s. 10. 
Vem. 270. . Bates ▼• Dandy, ^ It flhall be lawful for eyery 

2 A'tk. 20S. note 1. ** sheriff or other officer to 

* Pale V. Michelly 2 Eq. ^' whom any writ or pre- 
Ab. 1S8. pi. 4« ^ oept is or shdll be direct* 

* See reame, 539. 1 <<ed, at thesultof anvper- 
Cha. Ca. 211. in Combunr ^ son or persons, of, for, 
V. Middletott. 2 Vem. 680. ^ and upon any jud^ent^ 
in Greenhill V. Greenhin. << statute, or recognizance 

' * Wagstaff ▼• Wagsti^2 <' hereafter to be made oc 
Cox's P. W. 258. note 1. ^ bad, to do,uiake| and d^ 



CH&p. III.] Stat. 9.7 H, 8. c. 10. 219 

Upon the construction of this statute, it Sict. iil 



has been determined, that it does not autho- la ^^^ 

ttOBty SIC JE9* 

rize, either the trusty or the equity of re- foncdbr.w 
demption ' of a term of years, to be taken in uws reuJve m 
execution. 



In the case of Lyster v. DoUand % lord 
Thurlow is reported to have said, ^' If this 
^' had been a mortgage in fee, he could only 
'' have extended it to hold guousque.' 



>t 



But it seems impossible to contend, that 
tinder the statute of frauds tlie sheriff can 
deliver an equity of redemption upon an ex* 
ecutibn m a suit against the mortgagor : and 
in the case of Plunket v. Penson^ lord Hard* 
wicke is stated to have said, " I should.be 
*^ glad to be informed, whether there is any 
" instance, where an equity of redemption 
'^ has ever been held to be. liable to the exe* 



<< liyer execution unto the ^ so sued, had been seised 

" party in that behalf suing ** of such Unds, tenements^ 

^ of aJi such lands, tene- " rectories, tithes, rents, or 

** inents, rectories, tithes, *^ other ^ hereditaments of 

« rents and her^itaments, f* such estate aS they b9 

^'88 any other person or '^ seised of in trust for him 

<* persons be in any manner ** at the time of the said 

*^ of wise teised or pos- ** execution sued.'^ 

** sessed, or hereafter shall ^ Scott v; Scholeyi f 

** be seised or possessed, in East, 467. 

^ trust for him against whom * King v« Marissal, 3 Atld 

** execution is so sued, like 192. Burden v. Kennedy^ 

^«« as the sheriff or other of- SAtk*7S9. Lyster v.IXh^ 

^'fioer might or ought to land, 1 Ves.jun«i9L 

^ have donfe, if the said * Supra. 

^M party ag aibst whoAi eice- ^ 2 Atk. d9(X - ' ' 
^ QUtion hereafter shall bo 



• < 



tao Of Trusts since the [chaf^ xui 

8i€T. 111. « cution of a bond creditor in the life of the 
inwhatcBMs ^^ mortgagor :" to which the counsel in the 

tnittt tie go- *^ . 

retwAhy,ot ciise made answer, they could not recollect 
tewB Estill to any instance, where it had been ao held« 

From the case of Hunt v. Coles, Com. 
Rep. 226. it appears, that, under this statute, 
a judgment is not a lien upon the trust ea* 
tate; and, therefore, that a purchaser for a 
valuable consideration and without notice, 
obtaining a conveyance of the legal estate 
from the trustee, and of the equitable interest 
from the cestuique trust, will not be bound 
by a judgment previously entered up against 
the cestuique truat. 



(6.) Previously to the statute of frauds, 
S9 Car. 2, c. 3., the trust of an estate in fee- 
simple was not assets at law, or in equity, 
in the hands of the heir of the cestuique 
trust to satisfy bond debts ^; but by the 
iOth section® of that statute, the trust is 



^ See Bennet and 9n>wB- ** dared to be aiseUby de- 

loir, Cha. Ca« 12. 3 Yin. << scent, and the h^ir shall 

142. pL 10, 11. and the << be liclile Uh and cbaive- 

cases colleclied in the notes* <^ able with, the obUgaUos 

. < '< And if any cestuiaue «< of his ancestors for and by 

^< tnist hereafter shall die^ « reason of such assets, as 

^ lea^Ting ;a trvist in fee- .*< fttUyaddamplyasheoiighC 

** simple to descend to h|s « or ought to hare boen, 

*^ heir, then and in every ^ if the estate in lav had 

^ such ci^ie, such trust << desoended to him in pos« 

'< shall be deemed and << session in like manner 

^ taken, and is bttneby de< << as tho trust descendedi 
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now made legal assets \ An equity of te- Ssct. ixt 
deaiption is not considered a trust within in ^am, caw - 
the statute; and, therefore^ it has been de- vemedbyfor 
termined to foe equitable^ and not legal as- S^tRil^ve «r 

sets*. legal aUftM.^ 

It seems, that both previously to and since 
the statute of frauds, the trust of a term of 
years was considered as equitable assets in 
the hands of the executor'; and the statute 
does not now make it legal assets^; except 
in the case of a term of years attendant upon 
the inheritance, in which case the telrm be 
comes consolidated in equity with the free^ 
hold ^ 

(7.) It is apparent fwm die necessity, Tkotta niyect 

-^ * *^ "^ 10 extents fkom 

which produced the statute of frauds, that the crown. 
&e legal estate vested in the trustee, could 
not be taken in execution upon a judgment 
against the cestuique trust : but it seems, that 
the lands of cestuique trust were alwftys held 

^any law, custom, or case, 3 P. W. S4L HarU 

** usage, to the oontnaiy well ▼• Chitters, Amb. 908. 

^ in any wise notwithstand* ( Kbg v. Ballet, supnu 

^ ing/* ^ 2 Cha. Ca. 152. in Rat- 

.^ Kingv. Ballet, 2 Vem, diff v. Graves, S5 Car. 2. 

4M. SeS RoMnson ▼•Tdng, This rule, which does not 



8 Vin« 145.. pL 28. as to require the aid of authoni^ 

the tr«st of an advowson *loeifpportit,was9however9 

in gross. formerly subject to oealro- 

' * lluttket ▼. Pensqn, 8 versy. See 8 Tin. 148, 

Alk;290. I4i. pL16.20.andthe^m. 

'8 Cha. 'Rep. 87. in^A^t- rious oases oeOecle4 iaOi 

tomey-generai ▼• Sands, notes* 
SlCar.!. Sir Chai. Cos'a 



"■> 
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sicT. m; liable to an extent for a debt due to the king K 
IntfintaMi Sir Matthew Hale observes, that this rule 
♦eriMd^ftr was adopted "per cursum scaccHriiy which 
ilS^'"f^«f^o " »«»*«* tJ^e law in such cases K* 

Thej statute of 13th EHz. c. 4. s. 5. which 
relates to accountants to the crown, extends to 
trusts by express words ; and not only a trustj 
but an equity of redemption ^ may be sold 
under an extent issued against an accountant, 
by virtue of the statute of the 25 Geo. 5. 
€• 35., which, in order to facilitate the pay- 
ment of debts due to the crown, authoriizes 
the Court of Exchequer, in a summary way, 
to direct the extended lands of an accountant 
to be sold. , 

» • 

FoiMtoftfor (8.) At the common law, a trusfrin fee- 
simple or in tail, was not forfeited to tHe 
crown by the attainder of cestuique trust for 
treason ■*: but the statute 33 H. 8. c. 20., s. i. 
(which extends to all manner of treasons "}, 
includes trust estates ^^ and also extends t^ 
•an equity of redemption P. 



1 Walter de C3iirtoti^ » Sjae Jenkmi, IMl 

Mfle, Dy. 160. a, 24 Edvr. Hard. 495. 
8, 16 Yin. 521* K. pi. 1. ^^ Co. Rq>. l\. a« 
BOtea. •Hard. 495. 

k Hard. 495. ' Attom^-jeiieial v» 

^ > The King v. Do la Oi:ofti| 4 Bro. P^ C. 136«^ 
Jlotle^ Foi«ft> iSS. 



CHAP, iii-l Stdt. S7 H. S. c. 10\ 'tQS 

The ground of this latter decision is, that ^ict. Al 
die statute of treasons above noticed, has the in what cases ^ 
word conditions ; so, that if a mortgage in v!^^*!^fSr * 
fee be made subject to a condition of re- uwsreittiVfw 
entry, and the mortgagor commits treason ^^ «»«»»i. 
before the day of payment, the king, by the 
ibrfeiturel shall have the benefit of the con- 
dition ; and if the estate shall become abso- 
kite in the mortgagee in consequence of the 
i&on-payment of the mortgage-money, an 
equity iattaches upon the mortgagee, in favour 
of the crown upon the same principle^ ,that 
it would have attached upon the mortgagor/ 
in case Ym had not committed treason.^ 

- It is said that a cestuique trust of a tenn 
of yearh forfeits it for felony, and upon an 
outlawry in a personal action^, 

(9.) In the marquis of Winchester's case', SjJ^jS^ 
it is said, ** that althouo^h an use were an he- « *C8«J» )» ^ 

' 111 • ^t^s^roction of 

" reditament (for there shall be a possessio »cts of puiii^ 

^^Jratris of it), yet, by the general words of 

" all hereditaments, an use was not given to 

•* the king by any act of attainder." It has, 

however, been determined in the modern case 

of Shrapnel v. Vernon*, that an equity of ^ 



'1 



^ EarV of Somerset's ' 2 Br«K. Cha. Rep. 268* 

caue, Hob*-214^ J«iik,490r> ndr see- also Tucker >t. 

Iiiird,490., ' Ibuntoo^ 17 Vef* 13L ^ 

''*^3Co.2.b,«ndseeibid». „-^ "^ ,. • » ' 1 
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Sbct. m. redemption was within the 8tfa section of 
inwhatciMs 17 Geo. 3. c. 26., which does not comprise 
w^^»^ either the word trust or condition. In that 
p."^fivc^ta c*»^ lo^d Thurlow said, " In many acts of 
1^ pmm* « parliament an equitable estate is considered 

'* the same, as if it were a legal estate ; the 
^' words, seised in law or in equity, in the 
" qualification act, show, that th^ word seised 
« is applicable to both/* He add*, "The 
^' only question is, whether the word seisin 
^' will extend to being seised of an estate in 
''equity, which, unless I am mistaken in 
** point of law, it will.** 

ttemtbjrthe (10.) There may be a tenant by the cur- 
tesy of a trust of inheritanqe S unless the 
husband is excluded by an express trust for 
. the separate use of his wife ; as where lands 
were devised to trustees and their heirs, in 
trust for the separate use of the testator's 
daughter during her life, and after her de* 
cease, for such persons to whom she should 
devise the same; lord Hardwicke decreed, 
that tlie husband should not have his cur- 
tesy \ 

m 

SNttutetof u- (1^) The statutes of Umitations, 3S H« 8. 

c. £• and 21 Jac. 1. c. 16., expressly extend 

» - 

* W*tt8 T. Ban, 1 p. W. 9c«rfe. 1 Atfc. 603. 
lOB. CSupIin T. OHqdfaif .• He«ri« t. QMtDbai^ 

/ 
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citA*; m.] Stat. 27 It. 8. c. 10» 4S5 

to kctions .'and proceedings in courts of law \ Sict. in. 



and, consequently, they cannot apply to suits in what 

m equity. But, as the Master of the Rolls, verged by, or ' 

in Beckford v. Wade ^, observes, '^ Courts of uwg relative to 

"fiquity, by their own rules, independently ***^*'**^ 

^ of any statutes of limitation, ^ve gr^at 

^ effect to length of time ; and they refer 

^ frequently to the statutes of limitation for 

'' no other purpose, than as furnishing a con-* 

*' venient measure for the length of time, that 

*' ought to operate as a bar, in equity, of any 

^ particular demand.*^ 

' IV* But the rulcj that equity follows the sict. m - 
kw, has its exceptions ; and in some instances in what 



the peculiarity of trusts bears no analogy to fr^'icpTi 
the system of property at common law» ^**^ 

(1.) Although the trust of an estate of in- -oontu 
lierittoce is subject to curtesy, it is not to* 
dower^ It must be admitted, that there is an 
apparent inconsistency in this distinction ;f 
but it was adopted from motives of cbnve*^ 
nience, - and not from principle. Purchasers 
by the advieo of conveyancers, who had 
formed their opinion upon trusts from the 
ancient use, having taken their conveyances 



., « 17 Vet. 87. 97» 15 Vw Sep. 254. Boctomlejc *< 

496. See upon this head, Fairfax, Prec. Cha. SS6. 

/i^th V. Clay^ S Bro. Cha. Godwin v. Winsihore, % 

ps* '6Sd. in note. Amb. Atk. 525. Dixon v^ Sa^ 

§^ S. C, _ TiUe, 1 Bro. 326,. . 
fColi T. Colt^ 1 Cha. 
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S£5 . Of Trust9 since the [chaf* SI- 

sbct. IV. in tlie names of trustees for the purpose of 
^"Tldito^ barring dpwer, tlie courts of equity protected 
fromiq^es- the DUFchaser at the expense of the wife's 

equitable rights 



tares. 



{207.) (2.) Tlie trust of an inheritance will not 

E<chtM. escheat to the lord upon the attainder of ces- 

tuique trust for felony, or. for want of heirs ^; 
because upon the attainder or death the trust 
is absolutely determined. 

The efi^ of (3.) In the case of a direct trust, a$ where 
bctwnn traMe ^ui estate is couveycd to the use of A. and his 
j^^^tuiqvc ]}^|j.3^ Jq ^Yust foT B. and his heirs^ notiipe/as 

between the trustee and cestuique trust, ican 
operate as a bar to the equitable rights of tho 
latter^ ; for betwjeen him and his trustee, there 
is no adverse possession. If the trustee ac- 
quires the actual possession, it is still fof the 
^ benefit of the cestuique trust. The cosiveraA 

^' of this rule will also hold : for the possessioa 

of the cestuique trust does not divert the legal 
estate from the trustee. A coavey^nce of the 
^gal estate by the trustee, or, as loi:d.Hard- 
wicke seems to have thought% a disseisin or 
actual ouster of the trustee by tile cestutque 
trusty may indeed be presumfsd from lengt^i of 

^ See 1 Wm. Bta6k.l8&. bend v. Tbwn&end, 1 Biro. 

« Burgess v. Wheate, 1 C. C. 55L 

Wm. Biack. 128. Sandys^ • 1 Ves. 435, 436. ftt 

case, Hard. 408. lord Portsmoudi v. • KM 

t Banu 4^ Towns** Effiogbaia. S^ibid.4$S«' 



auv^ iil]| Stat. 37 H. 8. f. 10. £S7 

pQssessioD, or, under particular circumstances;. Sccr. iv. 
but time alone does not destroy the leffal in-- <" what cases 

^ ^ trusts difl«r 

terest of the trustee. * fn>m legsa cs* . 



tates. 



A^ to a mere constructive trust, there is no 
doubt^ that long acquiescence may bar the 
equitable claims of the cestuique trust ^; and 
it has often been determined, that a mort* 
gagor may be deprived of his equity of re- 
demption after a possession by the mortgagee 
for SO years without any claim, or assertion of 
title, on the part of the mortgagor^. 

* (^) A fineJevied.by a trustee cannot pre* or • sm 
judice.tbe equitable interest of his ceatuiquc ^^'^^^ 
Ntust» unless it be levied to a purchaser with^ 
out .notice'^; and as cestuique trust, entitled to 
tjbte:equitable inheritance, is considered atlavr 
9»erety as. tenant at will to his trustee, a fine 
levied by him wiU not divest^ or prejudice, th^ 
ltg:tl estate^. 

But where a term of years is assigned to a 
trustee to attend the inheritance, and the 
owner of the inheritance conveys by fine to a 



' See 17 Ves. 97. and the kerell, S Atk. 925. See 

CiM of Bonny v* Ridgtfd Lake v. Thomaa, 8 Vee.- 

there cited. Townahend 17* 

V. TowDihend, 1 Bro. C. ^ See Oilb. Cha. 62. 

C. iSl. See also 17 Vet. > ^ earl of Pomftet t« 

165. lord WindMr, 2 Vei. 

i 17 Ves. 99« Aaan. 2 4S1« 
AIL S89. Age^M y. Pic- 

Q 8 
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OJ Trusts since the fcHAP. iti* 

• 

purchaser without notice of the term^ it is said, 
that the non-claim upon the fine will bar th^ 
legal interest in the term^: It is clear, how-- 
ever, that when the fine is levied to the use of 
the coniizor, or indeed to a purchaser, who 
takes an assignment of the outstanding term 
to a trustee named by himself, or where the 
term is antecedently charged, by way of se- 
curity, with payment of a sum of money, the 
legal estate vested in the trustee would not be 
aiFected by the finel 



Terms attend- 
ant upon Che 
in^itanca. 



(5.) Although the trust of a term of years 
in gross cannot be so limited, as to make it 
descendible as real estate; yet when the cer- 
tuique trust of the term b also the beneficial 
owner of the immediate inheritance in fee* 
simple, the term becomes consolidated with, 
or attendant upon, the inheritance. If the 
Imgl^X interest in ^ term of years becomes 
vested in the person legally entitled to the 
immediate reversionary freehold, the term be- 
comes merged at law by the union : and by 
analogy to tlus rule, the Court of Chancery^ 
has determined, that where the owner of tbtt^ 
legal estate of inheritance is entitled to the 
ec{uitable interest in a term of years, of which 
the. l^al estate is vested in a trustee, and tlie^ 



«*A bcham v. Morris, as 

dted 8 Vent. SS9. S Bac. 

Ab. 448. , , 

^ Hm leader will fiad all 



the cases upon these pQints 
collected iq Bac. Ab. tit*. 
<« Leasel and Tenns .Air 



t»AF. III.] Stat. £7 H. 8. c- 10. 229 

term of years, if legally vested in the owner,' »»ct. iv. 
and not in his trustee, would at law, have be- '« ^»h«« ca«a ' 

. , tnuttdifier 

come merged, the equitable interest in the fram Usu ei- 
terth will bec<Hne consolidated with the in- 
heritance, and will follow, the limitations of 
It"' ; or, to use the expression of sir Matthew 
Hale^, the equitable interest in the term ^^ is 
*' no iQore than a shadow^ an accessory" to die 
inheritance. It will belong to the heir or de^ 
ivisee^; it will be real assets ? ; it will, as against 
the heir 4 or aasignees of a bankrupt^, be sub- 
ject to dower, and for the same reason to cur- 
tesy; it will not be forfeited for the felon/ of 
cestuique trust*; ai|d it will not pass by a MrlU; 
not attested by three witnesses ^ 

, A term may become attendant upon the in« 
beritance, without any express declaration ion 
tiiat purpose, eiiher where the legal interest iu 
the term is vested in the trustee, and the le* 
gal freehold in the own^r of the inheritanci^ 
or where the owper is beneficially or equitably 
entitled to the inheritance, ^nd is legally pos? 
lessed of the term, or where the legsd^state^ I / 



« t 



*^ • B«it V. Stomford, Prec. '9 Vb. M7. pi. W 

Cba. 252* 2 Freeni* 286. Squire ▼• Comptoiu . .^ . , 

i:C. • A*ttorn«y-gcn«raI V. 

<'Hard.49i. Sandys, Hard. 488. 3 

• S Cha. Rep. S7. . . Cba. Rep.^S. . > .t i. 

»Aa^22l: . . VWUtchurch ▼» \p)»u^ 

rWrayv.Waiiamijfcreo. church,. 2 P-jW^^gJCyj .,1 

I , *. 4 I • < 
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StcT. IV, nboth of the term and the inheritance, is vest- 



In wiimt easetf | ed in trustees ^. 

trastt diller • 
from legal €•• 



// 



But although a term may become iittendittnt 
tipon the inheritance, the b<inefickl owner may 
destroy the equitable union «. ** A trust of a 
^/ term, that follows the inheritance, may be 
^ resembled to a box of charters, which shall 
^' go to the heir with the lands; but if the 
^ owner grant them over, thten they shall gO 
^^ to the ekecutors of the grantee^'* 



i( 



I have already stated, that when the equi«> 
table interest in the term is vested in the per^ 
son, who is entitled to the immediate rever^ 
sion in fee-simple, it is not necessary, that 
there should be an express declaration to 
make the term attendant up6n the inherit* 
atice'. The consolidation of the equitable 
mtetests arises from a rule of equity adopted 
for the protection of real property. It is dif- 
£<rult therefore to understand the ground, u|^on 
w^hich the ease of Scott v. Fenhouiltet* is saio^ 
to have been determined. In tbat case, there ap^ 
pears to have been a legal interest of a few days 
dividing the term of years, upon which the 
question arose, from the inheritance; so that 

•See Coojce r.'CixAe, «Hardi'4M« . 

2 Atk. er.. an^ no«te« tb the ^ See Tiffin ,t. Hfci, * I 

last editkm; 'CoUect Jur/ Vern; I: iDowye ▼• Z)eri- 

873, . vaU, ibid. 10*. Goodrtghf 

^ Hayter ▼. Rod, 1 P. ▼. Salct, 2 WiUu S29. 

W. S62. 1 Tena Bep. 770. > 1 Bro* Cba. Ca. 69. 



if the legal interests of that term and of 'the s«ct. nr, 
inheritance had been united in one person, inwi»tci^ 

* trusts difler* 

there would not have been a merger at law, from u^y es- 
On account of the intervening term ; and lord 
Thurlow is reported to have said, that whether 
the term would, or would Hot, merge, an ex- 
press declaration would niake it attendant. 
Nov ifji in that case, the owner of the inherit- 
ance was entitled to the beneficial interest in 
the intervening, as well as in the other term, 
then he had a right to direct an assignment of 
both : and consequently, as he tnight, in that 
tsase/ have caused the merger of them at law, 
the equitable interests must, according to the 
rule just noticed, have become attendant upon 
the inheritance, without the necessity of an 
express- declaration. But if the beneficial, as 
well as the legal interest, in the intervening 
term, was outstanding in a third person, I am 
not aware of any rule of construction, upon 
which it can be admitted, that the express 
declaration of the parties could make the 
term attendant Mr. Fearne% in considering 
this case of Scott v. Fenhouillet, expressly 
Utates it to be his opinion, that, if there had 
been such intervening term, the declaration 
of the trust of the term to attend, could not 
have made it so: and his opinion was, no 
doubt, grounded upon the principles, which I 
have already stated ; that Ae trust of a term^ 

•JCol. Jur.N»& 

Q 4 



tttet« 



«» Of Trusts since the [c^u^ lu* 

8icT. IV. being governed by the wane rulesi as the lifmit> 

In whtt eas€t ation of the term itself at law\ the oarties can- 
trusts differ , - 1 i.« 1 1 1. 
from legid ct- not make It deacf noible, as real property, to the 

heir, except in the particular case, where, by 
^alogy to the doctrine of merger at law, the 
courts of equity consolidate the equitable in- 
terest of the term with the inheritance. The 
author of the Treatise of £quity has properly 
observed (2 vol. 106.), ** that a term attendant 
*^ becomes in gross, when it is divided from 
*^ the inheritance by different limtatians. The 
'' trusts of a term in gross therefore cim be 
^^ limited no otherwise in equity, than the es«- 
^^ t^te of 4 term in gross can be devised in 
^^ law ; for they are not for setting a rule of 
*^ property in Chanpery, other than that^ 
" which is th^ rule of property at law." v 

I( is probable therefore, from the confused 
statement of the case of ScQtt v. FenhouiUet 
in Browp, that lord Tburlow's^ words are not 
correctly reported ; for considering them as 
an authority, the doctrine^ subversive of for- 
noier principles, would be practically import- 
ant in its application^ Cases may be sug^ 
gested : for instance, suppose an estate sub^ 
ject to a beneficial lease, is settled upon A. for 
life^ with remainder to his first and other sons 
successively in tail^ with remainders over, with 
remainder to B. in fee^ and ,that B., having 



ySee I Tenuis 



w J» 



CHAP, in.} &iit. 87 H, 8. c^ ie> jESS 

^this remote reversion, purchases w acquirtos iitr. 17« 
the prior lease, or term of years ; if B., by la wint 



aay declaration, can make this term, or lease, ft^kfd c^ 
attendant upon his reversionary inheritance, **^ 
he may consequently convert it iu equi^ into . 
real, instead of personal, assets. This is in- 
deed an extreme case } but in prmciple there 
can be 90 difference whether the inheritance 
is divided from the term by an intervening 
interest of ten days, or of any greater term, or 
esrtate. If there is any difference in the ex« 
tent of the intervening estate, what is the 
measure of it? Where is the boundary to \» 
fixed? 

It remains to be observed, that although a 
term be attendant in equity upon the inherit* 
ance,^ it is at law always considered as a term 
in gross: and therefore a person purchasing 
the inheritance, and taking an assignm^t of 
jx satisfied term in the name of a trustee, will, 
by means of the term, protect himself againat 
intervening incumbrances, of which he has 
no notice % and against the dower of the 
vendor's wifi^ notwithstanding he. has notice 
of it^. 3ttt in these cases, it is necessary, 



^SteWaiMigblrrT^WQ- Vend. 586^ a purdiaser 
Ioiighby» 1 Term Rep, T6S. wit not aHowea to vnSk 



Goodyii^ < JoiM, 7 Term himidf •of the protecflon 

Rep.4?« But in the case ^a^term agaiait A.dAl 

of the Kingf ▼• Smith, the doe to the crown, 

judgment of which is re- ^ Wjnn ▼. WiIUiini» 4 

polled by Mr. Sag4ei|, Vei. ISO. 194. 



%IS4 Vf Trusts since the {cHAp/itir* 

McT.-i?. ^that.tbe puFcluiser should acquire the actual 
]s.itetaM8 assignment <Sf the term W his trusteed 

trustt ^liBieff ... 

^ of ' (6.) ' Notwithstatiding the wouds of li/nita? 
toa into per. tion of a thist in fee-simple, or fee-tail, cor* 

tonal estate^ 

•nd penomi fesDond with the construction of limitations 

of a legal estate, money may, in a court olf 
equity, be impressed with the nature of resfl 
estate, and lands of inheritance 'may be con- 
verted into the nature of personal estate. 

ff 

In the case of Fletcher v. Ashbumer V sir 
Thomas Sewell observed, ** that nothing w?i 
'' better established than this principle, that 
" money directed to be employed in the pur- 
^^* chase ^ land, and land directed to be 'sold 
" and turned into money, are to be considered 
** as tiiat species of property into which they 
** ^re directed to be converted ; and this lii 
*^ whatever manner the direction is given ; 
«" whether by will, by way of contract, mar^ 
*^** riage-artnicles^ settlement, or otherwise; anci 
•^''Whether the money is actually deposited, or 
'^^ only covetaAted to be paid; whether the 
*'* land is actually conveyed, of only agreed to 
'*' be conveyed. * The owner of thd fund, or 
^' the contracting parties, may make land 



9 • 



•ManodreQ t» .Miim- :U Br0. C. &497r^. 

dWllt..7 Yes, fi67. lO.Vefc 

246. . . t - 
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^' money, or ttioi>ey land. The cttes esta- sicr. ir, 
^ h&shed this rale tiniversaliy/' ' ' latrbatoM; 

. .. trutcsdiftr 



In the ease of Walker ▼. Den&ei^, lord 
Rossly n thought, that there was no equity he* 
tween the real and personal representatives 
upon the converted fund ; buthe thought, that 
the property was to be taken by the represent- 
atives ifn the state, in which it happened t6 
be at the death of the party. But .this doc? 
iHlie is clearly erroneous. In Wheldale v. 
Partridge ^a lord Eldon said, ^ I am. also dis^ 
^ posed to say, notwithstanding die opttikni 
'' of lord Rosslyn, in Walker v. Denne^ and 
*^ some other modem authorities, that if this 
^ insthinlfent ii to be takoi to impress diis 
^ fhnd with real qualities immediately upon 
^ the execution, in the question between the 
^ heir and executor, the money being once 
^ clesrly and plainly irarprested with real iis^ 
^ a^ land, and one of those uses being fbc the 
^ benefit of the heir, the impression will re- 
f' main foor his bepafit; andliQrput an ^nd to 
•f.that impression it -must be shown, either 
*^ that the money' was in possesion of a per* 
'5 son, who had in hii^seif bbth the heirs and 
. ^ executors, gt he must xio some, act to dcr 
** note a change of his intentioa^ as to the de« 
" volution of the property upon either; and 



r2Vcs.Jun.ira 17ft »B Yes. S85. 6 Ves; 

SM, S.C. 
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*^ Of TrHstssme^He, [cw^.jih 

SicT. IV. .« it lis. not correbt to siiy the court does not 

StwdiffeT*' " interpose between volunteers* if t|iey jpv« 

from iqjai t^ ^* to the executor that money, which the in- 

•' '^strument has. given to the heir.*" Several 

mddem cases have established lord Eldon'l 

cyf»mon^« 






Money agreed or directed to be laid out iQ 
Ijbidy is for all the purposes, for which it is so 
agreed or directed to be laid out^ considered 
as real estate : it will descend to the h^\x^i it 
will be. real assets to pay debts ^; it Will b$ 
subject to curtesy "^, and it will pass by a do* 
vise of lands. or hereditaments^ * 

f • ! . * •• 

So reai estate under an absolute trust or di*» 
recfion to sell, is for all purposes considered 
as 'personal. estate; and therefore, where a9 
heir at law becomes entitled by wajf of ressult^ 
ing trust to b; partial interest, under, or in con** 
sequence of, a conveyance or devise in trurt 



S 



* See Thornton ▼• Haw* Jerisin, cited m Baden v! 
IP Yes, 139. Bid* . Pembroke, 2 Vem. 5& 



ulph ▼. Biddulphy 12 Ves. ^ SweeUpple ▼. Bindont 

160. Kirkman ▼. Mil^s, 8 V^m. 596. Cunningham 

is Ves, SS8. Sbai)i v. ▼. Moody« 1 Vet. 176. », 

Shard, li Ves. S^S. ■ Lingen V. Sowray, 1 

^ £d#ayds v. countess of P« W. 179b Harvey ▼. A*' 

Warviok, 2 P. W. 171. ton, 1 Atk. S64. Greeny 

Lechmere v. Caiiisle, S P. t. Smith, ib. 572. «nd note. 

W. $11, Cross y. Ji^A^x^^ BeaucleriF ▼. Mead^ 2 Atki 

broke, and FalHam v. 169. Guidot ▼. Guidot, 

Jone8> S P. W. 221., note S Atk. 253. Rashly r, 

C. i Masteia, ,S Bro« Ch« B^ 

* l^relawiey v. Wth. .2 99.* Whittker v. WUtfter, 

Atk. 307. WUtVrck T? 4 Bro. Clu Kep. Sit 



««ap; m. J SItff. 27 IT. 8. c. m ^7- 

iio iSell, the Interest so resulting to hito wilfbe s*'"* w^ 
Mrt of his personal estate ^ in what cues 

^ The fund, which is to be converted, wilV 
continue to have the equitable quality, which' 
it is ultimately to possess, until the conversion 
takes place, or until some person, becoming 
Absolutely entitled to the beneficial interest, 
elects to take it in the shape, in which it then 
is. .It frequently becomes a question, what 
act shall amount to an election ; although very- 
Aight evidence of intention will be sufficients' 
In Bradish v. Geei^, lo^d Hardwicke said, that 
he could not admit, that a parol declaration! 
would amount to an election. When a person 
entitled to the fee-simple of an estate to be 
purchased with trust money, and without re* 
quiring the purchase to be completed, causes 
the securities for the money to be changed in 
the name of a trustee, in trust for himself, 
his txecutors and administrators^; and where 
a person, entitled absolutely to the money to' 
arise by the sale of real estate, makes a \eaa^ 
of tlie estate itself, reserving rent.ps^able to 
fem, his heirs and assigns^: these citcum^ 
Itarices have been considered to amount to an^ 
election. - ^ - ^ ' .-* * . . . •.. j tv ?. 



Bro. C.C.86. Wi^\,y/ P.W. m. .n . ' K 

Wright^ 16 Vet. 188. ' Crabtree v. Bramble, $ 

f Amb. 229. AtL 680. 
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sust. m. A £wfie coiiiert having an absolute povixer of 



In wtet ^Mcf ' appointment over faer sepajrate property, is .i» 
irom iff^«»* respect of such property m the situation of a 

feme bqI^, and is consequeaatly capable of 
inaking an election. But where a £eme covert 
is entitled to real estate to be. j)urchased with 
trust moisey, not suligect to .her appointment 
she cannot) by ampre ac^ of eleption, alter tfai9^ 
nature of the fund.: she must either cause th^ 
naon^y to be invested in land. for th^ purpose 
of levying a .fin/e of it, or she ^xnust appwc 
personally in ithe Court of Chancery for the 
purpose of consenting to take the money a^ 
penaonal estate: the latter mode being cpnr: 
sidered in. equity as equivalent to a fine *• 

Connected with tliis sul^ect, it may not be 
improper to observe, that where. an estate i% 
conveyed or devised to trustees in trust to sell^ 
and to lay out the monies to arise by the sale 
in the purchase of other lands to be settled 
)ipon A. in tail, with remainder to him in fee; 
A. previously to the sale of the original estate, 
may by levying a fiue of it, acquire the abso* 
lute beneficial interest in it in fee-simply, andf 
^ therdby elect to take the estate, directed to bit 
sold, in lieu of that directed to be purchaaedV 



•OMbsai n Ht^^, t ^Pearinm ▼« laAB, IT 
Atk* 452. Yes. 101. 



:J^?ither*n infants hor a teudtee* 
jtojiter the nature :of the fumL 
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• Wh«i an estate is xonve}nedy or devised^ ti6 
trustees in trust to -sell, and tio pay the monies 
to lEtris^ by the aale^; among several persons; 
it is necessary^ tbat.al^I the cestuisque truit 
lAlould concur in electing to take the origi* 
nal {>rot>erty as i^eal estate ; for none of the 
cutuU^t trust em against, or without, the 
IsoBsent of any toe of them, prevent the sbte 
of ihfi estate*' This is a point of great ini« 
portfuce iii the consideration of titles; and 
as there is not much to be found in tiwbpok^ 
upon it, I have thought it necessary to add 
the following extracts of the qpinions of ? sir 
Thomas Sewell and lord Hardwicke. ' 

« 

% 

In Fletcher v. Asbburner*. sir Thomas 
Sewell observes, that *^ where an estate is di; 

* ... V 

'^rected to be sold and the money divided 
^' among several persons, none has a right Uf 
** say, that any part shall not be sold." 
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• In Crab tree v. Bramble y, lord Hardwiqke 
says, that ^' no election could determine the 
[* question as to those claiming under, th^ 
trust, but as to tliose only, who claim a^ 
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• Carr t. Ellistoo, 2 Bro. 
^Earlom v. Saunders, 



4!Qib. 241. 
» 1 Bro. C. C. 497. 
f S Atk. 680. 
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Of Trmu imee ike (cttAr* nii 

" volontearsc'' and in Bradish v. Gee », there 

is the following passage : ** In the present 

^ case, one tenant in common had consented 

^ to a decree for ^le of the whole estate, and 

* his lordship said he was bound by it; fof 

* the other parties were interested in that 
^ consent, because their shares of the estates 

* would not sell so well sqmrate, as if the 
' whole was sold together ; and his lordship 
' said, even if he had afterwards petitioned, 
^ that the land should not be sold, vet the 
f decree would not be varied^ and the money 

* arising by the sale would go to his personid 
representative^'" 



It should seem to follow from these prin-* 
ciples, that if A. devises a real estate in trust 
to be sold, and directs, that the money, which 
iihall arise by the sale, shall be invested in the 
Purchase of another estate to be conveyed to 
B. in fee-simple ; and if before the sale B. 
^es, having bequeathed the monies to arise 
by the sale to C, and having appointed D. his 
executor, C. cannot hy electing to take the 
devised property as real estate, prevent a sale 
of it against D., who, as executor, may re* 
quire the money for payment of tlie testator's 
debts. 



* Amb. S29« 



«iup. III.] Stat. 9,7 H. 8. c. 10. 241 

» 

(7.) When a lesser and a greater estate are Sbct. iv. 
united in the same person without any inter- in what cues 
vening interest in another, the lesser estate is, from'tesai'et' 
generally speaking, merged at the common ^"^^,j^ ^ . 
law: and the extinguishment is effected by sen* 
the mere union of the estates without the aid * 
of intention, and even against it But in 
equity the concurrence of beneficial interests, 
in the same person, does not alone consolidate 
them ; and in some cases the courts of equity 
will relieve against the effects of a legal 
merger*. 

A person, having an equitable lien upon 
an estate for the payment of a sum of mo- 
ney, and afterwards becoming entitled to 
the estate itself either for life, or in tail^ is 
not, by tlie mere accession of the estate for 
life, or in tail, deprived of the benefit of his 
lien ; for he has a partial interest in the estate, 
and an absolute right to the money: and 
there is no ground in equity to exonerate the 
estate from the lien in favour of the persons 
in remainder, or of the issue in tail, to the 
prejudice of the personal representatives of 
the tenant for life, or in tail. 

Biit where a person is absolutely entitled to 
a sum of money charged upon an estate^ and 

• See Danby v. Dsnby, ^ Duke of Chandot r^ 
Fincb, S90. ^ Sanden v. Talbot, S P. W. 60ft. 15 
Boumford, ibid. 484. Via. 9$9« pL f. 

8 
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afterwards becomes entitled to die fee-simple 
of the estate, the Court of Chancery, in most 
cases, consolidates the rights by extinguishing 
the equitable lien. The rule however has two 
exceptions; the first in favour of creditors®; 
and the second in favour of infancy, where 
the person, becoming entitled to the charge 
and the estate, dies during his minority, having 
by will disposed of the charge^. 

These points are well explained by lord 
Northington in Donisthorpe and Wife v. 
Porter ^ In that case Richard Porter settled 
estates to the use of himself for life, remain- 
der to his wife for life, remainder to trustees 
for 100 years for raising 1000/. for portions 
of daughters and younger sons, with remain- 
der to himself in fee. 

Richard Porter died leaving one son and a 
daughter. Tlie wife of Richard Porter also 
died ; then the daughter died intestate, leaving 
Richard (who was entitled to the estate in 
fee*simple)> her only brotlier, and next of kia^ 
Richard the son died intestate, leaving Robert 
Porter, his heir at law, and Catherine wife of 
Donisthorpe (the plaintiff), his next of kin. 



«See 2 Yfsm. 208. iS4«. PoireIlT.Morgaii» t 

Compton V. Oxenden, 2 Vera. 90. Thomas v. Key* 

2 Vea. J. 261. mi^, 2 Vera.. S*& 

fChester v. Willis, Ambu '• Aipb. 600. 



CI 



€1 



tHAr. m.] Stat. 27 H. 8. c. 10. 243 

Donisthorpe and wife filed their bill against sect. iv. 
Hobert Porter to have the 1 000/. raised ; and la what oiKt 
lord Northington, chancellor, said, "The ques- IJ^^J'^ 
tion, whether the 1000/. ought to be raised, ****•• 
is IT question of consequence. I do not 
'* jfind, that the counsel has cited a decision in 
'^ point ; yet on grounds of general practicei 
^' I am perhaps better satisfied, than I should 
be, if I depended on authorities. It is a 
case of consequence, because it may fre*^ 
" quently happen in families. It might, if de-r 
" termiued for tlie plaintiffs, revive dormant 
*^ claims in families. I think cases of consoli- 
** dating rights in equity are reducible to a so- 
'^ lid foundation. I do not think it a rule, that 
" a charge upon an estate, which can only be 
got at by trustees, and so not merge at lawj 
shall be distinct in equity, and go to the ad- 
ministrator, whilst the estate goes to the 
" heir. But I think, where the owner has 
i" an absolute interest in the estate and charge, 
** the charge is aniiihilated for the benefit of 
" the estate and heir. The court does not 
" consider the subtleties of mergers ; but dis- 
^^ charges the estate from the incumbrance ; it 
'' would otherwise burthen estates to no pur- 
pose. But there are two exceptkms; 1st, the 
case of creditors arising from the power 
^ and justice of this coort, correcting the il* 
** FiBerality of law, with rejjard to creditors ; 
^ HsBi thtft ft mftQ may die insolveirt leaving a 

»2 . 
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Sect* IV, " vcry good estate : — ^Sdly, of infants '. As ta 
In wbat cases " mergers, courts of law cannot look into 
from tegti o« ** Hglits or beneficial interests. It merges es^ 

** tates lying in the same person, but cannot 
^* where they lie in diiFerent persons. Equity 
** does not regard that, but looks into the be* 
'' neficial interests and views of the parties, 
^^ whether the estates are strictly in the same 
" person, or in different persons/' The bill was 
therefore dismissed. * 

Even in the case of infancy, it seems neces- 

jiaT5% in order to keep the charge oh. foot, that 

the infant should manifest an intention, that 

« ' the charge should not merge ' : and upon this 

principle, there is no equity in favour of the 
personal representatives of a lunatic against 
the heir to have a charge of this kind raised '^a 

When a man marries an infant, entitled to 
the fee-simple of an estate, and to a sum of 
money charged upon it, and which becomes an 
interest vested in the infant upon the event 



' In the case of lord dispoution of Uut before 

Compton V. Oxenden, 2 21; but he could have na 

Yes. J. 261. the chancellor dispoiable interest in real 

aaid, the cases of infants till that age. 

turn upon a supposed intent: s See Powell t. Morgan, 

and that the court saw in and Thomas V. Keymiss^ 

Thomas ▼. Keymiss, that it supra; and Chester ▼• Wil« 

was much more beneficial lis, Amb. 246. 

to the ififanty that it should ^ ComptOQ T« OxtndeD, 

continue /i^r^ono/; because supra* 
the in&nt has the use and 



caiAP. m.] Slat. 27 Jt. 8. d 10. 2** 

of the marriage, it should seem, that the S«ct. iv. 
charge would not merge to the prejudice of in whit nm 
the husband* . from legti ct» 

OUCf* 

upon a casi^, where two daughters were 

presumptively entitled to a sum of money, 

raisable under the trusts of a term of years, 

and which was to become vested in them at 

the age of twenty-one, or marriage, and the 

fee-simple descended upon them before the 

portions became vested, and afterwards one 

of the daughters married under twenty-one, 

and the other married, having attained that 

age, the late Mr. Feame ^ thought ** that 

^ after the descent, each daughter might be 

' considered as entitled to one moiety of the 

' lands, and to a charge of one moiety of 

* her portion out of the other moiety of the 

* lands ; and although as such charges were 
' equal and reciprocal, they may be said to 

* have countervailed and discharged each 
^ other, yet, x^onsideriog that such a con- 
' elusion would be in prejudice to the rights 
' of third persons, viz. their husbands, who 
^ would have been entitled to such portions, 

* it was not to be relied on." 



^But Mr. Feanie^s opinion, as to the charge 
of each daughter upon the other's moiety, is 
not tenable ; for in the arrangement of equi- 



> Opbion dated 1784. 
r3 
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t 
table rights, it is a principle of the Court of 

Chancery to avoid circuity. In fact, the 
point had previously received a determina- 
tion in the case of Stephens v. lord Bate-' 
manK 



Sect. V. 

Trustt exe- 
cuted, and 
truau execii- 
loi/. 



V. There is a distinction between a trust 
executed, and a trust executory. When ah 
estate is conveyed to the ' use of A. and his 
heirs, with a simple declaration of the trust 
for B. and his heirs, or the heirs of his body, 
the trust is. perfect ; and it is said to be exe- 
cuted, because no further act is necessary to 
be done by the trustee to raise and give eflfect 
to it; and, because there is no ground for 
the interference of a court of equity to affix 
a meaning to the words, dedaratory of the 
trust, which they do not legally import 

But in the case of articles of agreement, 
made in contemplation of marriage, and 
which are consequently preparatory to a set* 
tlement, and in the case of those wills, which^ 
are merely directory of a subsequent convey- 
ance, the trusts declared by them are said to 
be executory, because they require an ulterior 



^ ] 6ro. Cha. Ca. 22. It 
inust be observed, that if 
Mrs. Stephens, in this case, 
had a charge upon her sis- 
ter's moiety, tor a moiety 
of her ^Mrs*. Stephens*) 
portion, tlien the sfittlemeat 



by Mr. and Mrs. Stephens 
of her moiety of the estate* 
would have been no ex* 
tinffuidiment of that moie^ 
of ner portion, which waa 
charged upon her sister's 
noiety of the estate. 
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act to raise and perfect them. They are ra- stcr. v* 
ther considered as instructions for settle- TnuiseM- 
ments, than as instruments in themselves ^^'e^u- 
complete : and the Court of Chancery, in ^^^' 
order to promote the presumed views of the 
parties in the one case, and to support the 
manifest intention of the testator in the other, 
will attach to the words, expressive of the 
trusts, a more liberal and enlarged construc- 
tion, tlian they would admit, if applied 
either to the limitation of a legal estate, or a 
trust executed. 

It has before been observed, that words of 
limitation, applicable to trusts executed, cor^ 
respond with the limitations of legal estates* 
But in a marriage-agreement, directory of a 
settlement, the words^ " heirs of the body," 
will be considered as words of purchase, and 
will authorize a limitatidh* in strict settlement 
to the first and other sons successively in 
tail; for it would be inconsistent with the 
nature of the transaction, and would defeat 
the objects of the articles, if, by construing 
those words as words of limitation^ an estate 
tail were Ihnited to the husband, which he 
might immediately afterwards defeat ^ 



> See Jones v. Langhton, 622. Cusack y. Cusack, 

lEq.Ab.S92. Nandickv. 5 Bro. Par. Ca. 116. ed. 

Wilks, ibid. 393. Streat- 1803. It should seetn, that 

field V. Streat^eld, Ca. where by articles the bus- 

Temp. Talb. 1 76« See alto band's estate is agreed to be 

Trevor ▼. Trevor^ 1 P. W. settled upon the intendi^d 

R 4 
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SicT. V. In wills, raising executory trusts, words 
T^stsexe- >^of limitation, as ^^ heirs of the body," will 
tr«ma'^a. be Converted into words of purchase, if the 
^^* testator has, by some expression, manifested 

an intention, that they should not be constru- 
ed in the former sense : as where a testator, 
having, by will, directed an estate to be 
settled, upon A. and the heirs of his body, ex» 
plains the extent of tlie gift to A. by declar- 
ing, that he shall be tenant for life without 
impeachment of waste i^; or, that there shall 
be trustees to preserve contingent remain* 
ders"; or, that the heirs of the body (hall 
take ^' in succession and priority^;* or, ^ as 
^' counsel shall advise p;** or, that the settle* 
ment upon A. shall be made ^^ at the discre- 
^' tion of the trustees "^ ;" or, that the settle- 
ment shall be so made, that A. shall not be 
empowered ^^ to dock the entail'^;*' or, that 
the settlement shall be made upon A. (being 
a feme covert) *' for her separate use '* for 
life % . 



wife, ** and the heirs of her * PapDIon ▼• Voiee, 3 P. 

** body/' the court will not 'W. 471. Bagduw r. Speiw 

order it to be settled other- cer, 2 Atlc 570. 581« 

wise: for thq . estate Jbeing • White ▼• Carter, Amk 

ex proffisione viriy it is pro- 670. 

tected from the alienation f Bastard r. FnAv , dted 

of the tenant in tail by the by Mn Cos, 8 P. W. 478. 

statute 1 1 Hen. 7. See i Read t. Snell, 2 AtL 

Green ▼. Ekins, 2 Atk« 473. 642. 

Honor v. Hpnor, I P. W; ' Leonard ▼• earl of Sus* 

123. Whately ▼. Kemp, 2 aex, 2 Vem. 528. 

Ves. 358. •RoberU v. DizwdU 1 

" Glenorchy v. Bositell, AtL 607. 
Ca« Temp. Talb. 3. Id. . 
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But to authorize this latitude of constrac- Skct. v. 
tion in the case of wills, the interttion of the Tmttt exe- 
testator must appear ^ ; ana^ therefore, under tnui$ cx«cih 
a simple direction to convey a^ estate to A. 
and the heirs of his body, A. will be entitled 
to an estate tafl ^ 

The ground, therefore, of constructi6n 
respecting words of limitation, differs in 
wills and marriage-articles : in wills, it is thcf 
intention of the testator manifestly appear- 
ing ; and in articles, the nature of the trans* 
action, and the presumed objects of the 
parties. 

llie late Mr. Feame ^ thought, that a 
power of sealing, not expressly authorized by 
marris^-articles, might be introduced into 
a settlement made in pursuance of them, and 
would' be supported in equity; but it has 
been decided in a late case of a wtU% that 
the introduction of a power of selling in a 
settlement, was not auf horized^ when tlie will 
w^S' silent as to the power. 

In the eitecution of an executory trust the 
court will direct a limitation to be inserted 
in the settlement to preserve contingent re* 

* See Stanley v. Stanley, Colenuto, ib. 142. fi P. 
16 Ves. 491. W. 474. 

■ See Legate ▼. Sewell, * Posth. Worlcs, S09, 
1 P. W. 87. 90b BaU v. « Whealev.HaU,17Vei. 

80* 
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sbct. v. mainders y ; and both in wills ' and marriage* 
Tntstt cx«- articles % cross remainders may be raised by 

Cvtcdy Mid • .. • 

trustt cMco* implication. 

In the case of the duke of Newcastle v. 
Lincoln ^ a conveyance was made before, and 
in consideration of, marriage, of real estates 
in strict settlement, with a covenant to as- 
sign leasehold estates to trustees, ^' in trust 
*^ foi' such person or persons, and for such^ 
. ^^ or the like, ends, intents, and purposes as 
^' are thereinbefore mentioned of and con- 
^' ceming the said castles, &c., as far as the 
'^ law would in that case permit;" and lord 
Rosslyn thought, that the settlement should 
be so framed, that no person, being tenant 
in tail by purchase, should become entitled 
to a vested interest in the leasehold estate, 
until he attained twenty-one, or, dying under 
that age, unless he left issue inheritable to 
the intail. 

(208.) 

Sect. VI. . VI. To prevcut the inconveniences, which 
Of the dcciara. ^rosc froui parol declarations, and secret trans- 
JSIi^ntT fers of uses, the statute 29 Car. 2. c. S. s. 7. 

lat. 29 Car. a. requires, that *^ all declarations or creations! 



Stat 
c-3 



y Baskenrille ▼. Basker- • TwUden v. Lock, Amb. 

ville, 2 Atk. 279. SUmford 663. Duke of Richmond v. 

V. Hobart, 3 Bro. Par. Ca. lord Cadogao, cited 17 

31. ed. ISOS. Ves. 67. West t« Erioey^ 

» Greien v. Stephens, 12 2 P. W. 349. 

Ves.4.19. 17Ve8.64. Mar- *» 3 Ves.,387. 12 Ves. 

ryatt v. Townlejr, 1 Ves. 218. See also Gofrer «. 

102. 104. Grosvenor^ Barn. 54* 
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*^ of trasts or confidences of any lands, td* ssct. vl 
'^ nementSy or hereditaments, shall be mani* or the deckn^ 
« fested and proved by some writing signed J^^T , 
" by the party, who is by iawr enabled to de- c^J.liS'" * 
^^ dare such trust, or by his last will in writ^ 
'^ ing :" and by the nindi section, '^ that all 
^' grants and assignments of any trust or con* 
*' fidence shall likewise be in writing, signed 
^' by the party granting or assigning the 
^' same, or by such last will or devise/' 

This statute, it is said, does not extend to 
the declaration or creation of trusts of mere 
personalty \ 

* 

( 1 .) There is no regular form prescribed by in respect to 
the courts of equity for the declaration or Slci^^^on/^ 
creation of the trust Therefore a note, or (209.) 
memorandum in writing, from a trustee, pro- 
mising to execute a declaration of trusts^, 
or confessing, that he purchased lands with 
another man's money ^; or a bond from a 
trustee, either to perform the trusts of a con- 
veyance, in which no trusts arc mentioned \ 
or to make an assignment, as his cestuiqu^ 
trust shall directed; a recital in a purchase- 

« See Nab v. Nab, 10 brose, 1 P. W. S22. RyaU 
Mod. 404f. Ferdyce ▼. Wil- t. Byall, 1 Atk. 59. 



is, S Bro. Cha. Ca. 587. ' Goodwin v. Cutlei^ 

' BeUamy v. Burrow^ Finch, 356. 

Ca. Temp. Talb. 97. • Moorcroft ▼• XH^wdingi 

• Lane ▼. Dighton, Amb. 2 P. W. S14. 
409. See Ambrpw ?• Am« 
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SftcT. VI. deed^ that the consideration^money belonged 
Of the dccUn* to a third person \ an answer in chancery, 

tuMi of tniiti /• • * 1 /* 

partiMDt CO confessmg a trust ' ; a letter from a trustee 
c!*!'. ^Kf^J ** disclosing tlie purposes of a devise to him ^ ; 

these, and indeed any writing in the shape of 
mutual covenants or articles of agreement* 
relative to the transfer or produce of land, 
(210.) although without seal or stamp ", if they 
properly discover the intention of the par- 
ties, are sufficient, in a court of equity, to 
create trusts. 



In respect to .. (2.) As there IS no reeular form for a de- 
Ac woids of uic ^ \ .1 . .. 1 ^ c 

dceuntipn. claration, so there is no particular set ot 

words, nor mode of expression, prescribed 
by the statute, or adopted by the courts of 
equity, for the purpose oC raising trusts. It 
has, therefore, been repeatedly decided, that 
any words in a will, intimating, or in the 
nature of a request, wish,^ desire, recommenda- 
tion &c., are sufficient to create a trust, if the 
object of the gift, and the gift itself, can be 
correctly ascertained ". But if the certainty 

"• Kirk ▼. Webb, Prec. • Eafes v. England, Prec. 

Ch. 84- ©eg V. Deg, 2 P. Ch. 200. 2 Vin. 466. S. C. 

W. 415. RyaU v. Ryall, 1 1 Eq. Ab. 297. pi. S. S. C. 

Atk.59. Cloudaley v. Pelbam, 1 

^ Hampton v. Spencer, * Vera. 411. Jones v. Nabbs, 

SVern. 288. Cottingtonv. I Eq. Ab. 404. pi. 3. 

Fletcber, 2 Atk. 155. Richardson v. Chapman, 1 

^ Crobke t. Brookeing, Bum Eccl. Law, 225. Ver« 

2 Vem. 106. non v. Vernon, Amb. 8* 2 

^ Legard v. Hodges, S Bro. Cha. Ca. S{27. S. C* 

Bro. Cha. Ca. 531. cited. Clifton v. Lombe» 

■" Hodsden v. Lloyd, 2 Amb. 519. Massey v. Sher- 

Bro. Cha* Ca. 584. man, Amb. 520. Nowlaa t. 
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of the gift and object faiK, then the trust Sect, vl 
must also fail, although the intention to or the deciail- 

111 .1 1 /• ^^" ^ trusts 

create it should appear evident upon the face ponoanttostM. 
of the will o. ^'^:''''^' 

(3.) When an estate is vested in trustees in Asto thedftct 

^•^•^^^. t% and construe* 

fee-simple, m trust to raise a sum of money, tion of particu. 
without specifying the particular mode of Jl^V^ti uA 
raising it, the trust will authorize a saleP; p"*^^" 
and as a devise of the " rents and profits'* of 
an estate will, at law, carry the land itself, it 

> 

has been determined, that a trust to raise 
money by " rents and profits,*' will empower 
tlie trustees to sell% unless there are some 
words to restrain the sense of those w.ords to 
^' annual '* profits ^ 



Melligan, 1 Bro. Cha. Ca« ruled by the Master of 

489* JPierson v. Garnett, 2 the Rolls in the case of 

Bro. Cha. Ca. 88. 226. Pierson v. Garnett, 2 Bro. 

Finch Prec. Ch. 200. in Clia. Ca. cited supra* See 

note, S. C. Davis v. Kin^, ' 2 Bro. Cha. Ca. 46. Hill v. 

2 Bro. Cha. Ca. 600. Bishop of London, 1 Atk. 

<" Harding v. Glyn, 1 620. 
Atk. 469. Le Maitre v. ^ Baines v. Dixon, 1 Yes. 

Bannister^ 2 Bro. Cha. Ca. 41 . Wareham v. Brown, 

.40. cited Finch Prec. Ch. 2 Vem. 153. Newman v. 

201. S. C. Bland v. Bland, Johnson, 1 Vem. 45. See 

^ Bro. Cha. Ca. 48« cited 8 Vin. 46L pi. 7, 8. notes. 
Finch Prec. Ch. S. C. ^ Gibson v. Rogers, Amb. 

Harland v. Trige, 1 Bro. • 93. 8 Vin. 461. pi. 7, 8, 9, 

Cha. Ca. 142. W3mne ▼. 10, 11. Lingen v. Foley, 2 

Hawkins, 1 Bro. Cha. Ca. Cha. Ca. 205. 

180. Sprange r. Bernard, ^ ' Ivy v. Gilbert, 2 P. W. 

9 Bro. Cha. Ca. 585. Note 18. Evelyn v. Evelyn, 2 

the case of Cunliffe v. P.W. 666. Mills v. Banks, 

Cunlife, Amb. 686. Finch 8 P. W.8.Anon.Vern.l04. 

i^^c Ch. 201. S. Cw 2 Bro. Green' v. Belcher, 1 Atk. 

Cha. Ca. 42. S. C. was ^ver« 506. 






S J4 Of Tfiists since the [chap, ttu 

8icT. VL In the anonymous case 1 Vera. 1 04. a di5« 
Of tht dMiaA- tinction is taken between a deed and a will, 
^uanttotAft. as to the operation of the words ** rents and 
«c.^' •* *^ ^* " profits :'* but there does not appear to be 

any ground for this distinction *• 

ft 

sicT. viL YIL By the eighth section of the statute 
BcraitiBgu<i 29 Car. 2. c. 3., it is provided. " that where 

€6B8tniCttVt 

initts. ^^ any conveyance shall be made of any lands 

^* or tenements, by which a trust or confi*. 
*^ dence shall or may arise or result by the 
" implication or construction of the law, or 
^* be transferred or extinguished by an act or 
operation of law, then and in any such 
case, such trust or confidence shall be of 
'^ the like force and effect, as the same would 
'' have been, if this statute had not been 
" made,'* 

« 

In the case of Lamplugh v. Lamplugh \ it 
was said, that this section must relate to 
trusts and equitaUe interests, and cannot re- 
late to a use, which is a legal estate : and it 
is observable, that parol evidence may be ad- 
mitted to rebut a resulting trusts 

The following are instances of trusts, arish 
ing from the operation or construction a£ 
equity. 

- See Tkdibrd V. AihtO0, ««Vero»SM. hKYT, 
1P.W.418. US. 
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(I.) When an estate is subject to trurt or Sict. vu« 
equitable interest, and a person purchases R^uitins aiut 
it for a valuable consideration with notice of trusts. 
the trust or equitable interest, the estate will tritt* «i^y 
be subject to it in the hands of tlie pur- ^'^"*~«»«- 
chaser^; and a person acquiring an estate 
as a mere voluntary grantee, even without 
notice \ or as a devisee^, will take it subject 
to every beneficial or equitable lien. The 
principle has been extended to that equitable 
lien, which a vendor has for any part of his 
puFchase-money remaining unpaid '• 

m 

• In the application of the above rule, it has 
been determined, that notice of a bargain 
and sale not inrolled-*, of a deed not regis- 
tered ^ and of a judgment not docketed % 
will affect the purchaser : the Court of Chan- 
eery thereby giving an equitable validity to 
an instrument, which, the legislature has ex- / 

pr essly declared, shall have no legal operation 
against a purcha^r. 

But a person purchasing with notice of a 
-voluntary conveyance trnder the statute 27 



•'^ Satinderg v. Deheir, ^ W. 200; 

-Vera* ^1. Laiigtoo v. A»- * M ackrelh r. SyniiiKmi^ 

trey, 2 Cha. Rep. SO. 3 15 Yes. 329. 

AtL 288. Daniels t. Da- • S Atk. 651, 652. 

ldaoa» l&Veii.2i9^ . ^Le Nere v. Le Nare, 

'>SeerlCal21.b. Pjm S Atk. 616. 

V. Geoioe, 2 Salk. 68O4 *" DavU v. earl of Strath* 

y Madow ▼« Smitb, 2 R more, 16. Yes* 419. 
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uet. WL £li2. c. 4. will not be bound by it'^ ; for the 
Kctnitiiig and statute makes the voluntary conveyance 
J^j^jJJ™**^ constractively fraudulent ; auid the pur- 
chaser, buying with notice of a fraud, is not 
by the means of that notice converted into 
a trustee. 

If a person purchases of a trustee for a 

« valuable consideration without notice, he will 

» 

hold discharged of the trust; but if the ori: 
ginal trustee repurchases die estate, he will 
be again converted into a trustee, notwith- 
standing the first purchaser had levied a fine, 
and five years non-claim had rftn upon it \ 
But a stranger, who purchases with notice 
from a person, who purchased for a valuable 
consideration without notice, may, it is coU"- 
ceived, shelter himself under the first pur* 
chase ^• 

It is not clear, how far a purchaser may be 
affected by notice of a constructive or doubt- 
ful trust It is to be lamented, that he is 
subject to it in any case. Where a settle* 
ment was made in pursuance of articles, and 
pursuing the exact words of the articles, 
gave an estate tail to the husband, instead of 
limiting the estate to him for life, with re- 



^ See Doe ex dem. Ot« >^See LoirtherT.C«ltflD» 
Iqr ▼• Msnniagy 9 East, 59. S Atk. 2^2. and the cafiS 
«3oTeTT. £iidi, 1 Yenu jn die note to the last ed» 
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inainder to his first and other sons in strict Szct. vii, 
settlement, it was determined, that a pur- itcsuiting and 

i ^ * ^ constructive 

chaser with nbtice of the articles (which trosu. 
were of long standing), would not be affected 
by reason of the notice^ with a trust for the 
benefit of the issued; and in the case of 
Cordwell v. Mackaril ^, the Chancellor says, 
^^ I am unwilling to think, that the sub- 
jects are bound to take notice of the rules 
of equity, as they are of a court of law. 
*^ They must take notice of a deed, on which 
*^ an equity arises, supported by precedents, 
" the justice of which every body mu3t ac- 
^' knowledge, as prior incumbrances, but not 
*^ the mere construction of words, which are 
^^ uncertain in themselves, and often depend 
" on the locality of them K*' 

(£.) If an estate be purchased in the name (^l^-) 
of one person, and the consideration-money ^[H"***"* 
belone: to^ ' or be paid by, another, the estate where » «- 
so purchased, will be subject to a trust in fa- ed in the name 

/• ^v 1 • • • ^1 of one, and th« 

your of the person claiming; or paying, the eonsidciation- 

money ptid by 
* another p«naiu 

t See Warwick ▼. War- ** clear, that if the articles 
wick, 8 Atk. 293. Sen* ''had been modern, he 
house ¥• Earle, Amb. 285. *^ muBlrhave reformed them 
In the case of Parker v. ** even against a pur- 
Brooke, 9 Ves. 583. the << chaser/' 
Master of the Rolls, allud- ^ Amb. 515. 
ing to the last-mentioned * See Hardy v. Reeves, 
case, aaid, that ** Lord 5 Ves. 426. 
** Hardwicke took it to be 



25 S Of Trusts since the [chap, iit 

Sect. VII. TOODey ; although there be no express deck* 
Resaiting and ration for that purpose K 



constructive 

tittStS. 



In order to raise a trust of this kind, the 
fact of the ownership of the money should 
appear upon the face of th^ deed, either by 
a recital, or by expressions, which amount^to 
a necessary implication, or presumptive proof 
of \t\ If, however, it be expressly stated 
in the conveyance, that the money was paid 
by the nominal purchaser, and nothing shall 
appear to explain the nature of the transac- 
tion, then, if in his lifetime, such nominal 
purchaser shall, by any note or memorandum 
in writing ™, or by his answer to a bill filed 
against him, for a recovery thereof (though 
he shall at the same time plead the statute of 
(213.) frauds "), confess the purpose, for which the 
purchase was made; or if, after his death, he 
shall leave any papers disclosing the real cir- 
cumstances of the case^; in all these in« 
stances the court will raise the trust, even 
(against the express declaration of the pur-* 



k Lloyd V- Spillet, 2 Atk. Ch. 104, Kirk v. Webb, 

150- m 1 Atk. 60i 1 lb. 84. 

Vera. 366. 4 Bro. P. C. "See ante, 251. and 

67i But according to the O'Hora v; O'Neil, 2 Eq, 

pdlicy of the registry acts Ab. 74.5. and Yin. tit. Trust 

(26 Geo. 8. c 60. 34 Geo. (E.) 

Jj. c. 68.), the registry of a ^ Cottington ▼. Fletcher^ 

ihip is conclusive evidence 2 Atk. 155. Bat see Ed^ 

of the equitable, as well as wards v. Moore, 4 Tes. 2S» 

legal, property, Ex parte ® Ryall ▼. RyaU, Aifnb, 

Houghton, 17 Ves. 251. 413. Lane t. DightODi ib. 

1 See 2 Vern. 168. Free. 409. 
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chase-deed. If, indeed, upon a bill filed sbct. vii. 
against him for a discovery, the nominal pur- RauUing aad 
chaser deny the facts by his answer, and in- uusts. 
sist upon the statute of frauds, it s]iould seem 
that parol proof cannot be admitted to prove 
the trust ^ : and it is conceived, that after the 
death of the supposed nominal purchaser, 
parol proof alone, can in no instance be ad-* 
mitted against tlie express declaration of the 
deed^. The cases of Ryall v. Ryall% and 
Lane v, Dighton*, are by no means authori* 
ties against this construction ; for, as to tlie 
former, it will be found, upon examining 
Mr. Ambler's report of it *, that the inquiry 
was directed only as to 250/. which appeared 
by papers of the testator, to have been trust* 
money : and as to the latter, there was evi- 
dence in the case under Mr. Dighton's hand- 
writing, that the trust stocks had been sold^ 
and the money laid out from time to time in 
the purchase of land. 

The preceding observations have been 
adopted by one intelligent writer^, and they 



' See Skett ▼• Whitmore, Ch. 16S. Halcot ▼• Mark- 

2 Freem. 652. Newton t. ant, ib. 168. Kinder ▼• 

Preston, Free. Ch. 103. MOler, ib. 172. 2 Vem. 

WilliB T. WiUis, 2 Atk. 71. 44a S. C. Deg t. Deg, 8 

Cooth Y. Jackson, 4 Ves. P. W. 414. 

12. Rowe v. Teed, 15 Yea, ' 1 Atk. 59. 

374. ■ Amb. 409. 

4 Kirk ▼. Webb, Vtec ^ Amb. 413. S. C. cited, 

di. 84.. 2 Freem. 829. S. • Roberta on Fraiida;^ 9A 

C. Heron v. Heron^ Ptec* ^ 

• \. 

8 S 
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Sect. vii. Iiave been controverted by another'^, upon the 

Resjitting and ground^ " that the statute of frauds is not | 

5^ ^* " more broken in upon by admitting parol 



*' proof after the death of the nominal pur- 
** chaser, than by allowing such proof in his 
" lifetime." The question^ however, will still 
be, whether the parol evidence of third per- 
sons can be admitted during the purchaser'^ 
life against his own express declaration. When 
npon the face of the instrument, or by other 
written evidence, it appears, that the consider- 
ation paid by the grantee is the property of 
another person, there is an equitable presump- 
tion, that the estate is purchased for the be* 
nefit of the person, with whose money it was 
bought; and this resulting trust so created by 
a construction of equity, may be rebutted by 
parol evidence; for the trust itself, not being 
within the statute of frauds, may be repelled 
or varied without the aid of it^ But it is dif- 
ficult to discover a principle, upon which parol 
evidence alone can, consistently with the sta- 
tu te^ be admitted to establish a fact, tlie effect 
of which, if established, is to create an equi- 
table interest, and not to counteract a con- 
structive trust previously raised ^ 



^Sugden on Vend. 415, Lencli, 10 Ves. 511. is to 

4*1 6. be considered as an unqua^ 

^ See Lamplugh v. Lam- Hfied decision, establishing 

plugh, 1 P. W. lis. Tay- the admission of parol evi- 

lor ^. Akton, cited in Dy- dence alone, I must ia 

er V. Dyer, Watk. 22S. course boir to theaulborifjr 

' If the case of Lencb T. 
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The rule, which I have explained, is not ap- Skct. vn. 
plicalDle to the case of a purchase made by a Resuiimgr an4 
father in the name of a son, unprovided for at trusts. 
the time of such purchase: for in that case the ^^ic*^^^"* 
purchase shall be considered as an advance* Parchase by % 
ment for the son, and not as a trust for the 
father; although the father takes the posses- 
sion, and receives the rents and profits '« It 
is the same, where the grandfather purchases 
lands in the name of a grandchild, the father 
being dead ; for then the grandfather is in 
loco parentis^ 



In these cases, tli^ father cannot by a subse- 
quent deed, declare his son to be a trustee ^ ; 
nor can the son himself, on his sick bed, make 



(215.) 



* Gray v. Gray» .1 Eq. 
Ab. 381. Taylor v. Tay- 
lor, 1 Atk, 386. 1 P, W. 
111.608, 2Atk,480. In 
Gilbert's Lex Prsetoria 
(271.) it 13 aaid, « but if 
<< the father purchases in 
^ the name of his son, who 
'< 18 of full age, which, by 
*< our law, is an emancipa- 
** tion out of the' power of 
** the father, there if th^ 
*^ l&thertakesjhe profit^ 
*^ prTetneasesT^or acts as 
♦* tRsn^wner of the estate, 
** the sofrTs" a trustee for 
** the father ; because there 
** js the same resulting 
** trust, as if the son were 
*< a stranger, where the fa- 
^* ther acts as owner of the 
^ estate, since it was pur- 



*^ chased with his money.'* 
SeeT'reatise of Eq. 2 voL 
122. 

* £brand y. Dancer, 1 
Eq. Ab. 382. So if a per- 
son purchase in the name 
of his wife, the wife is not 
a trustee for her husband. 
Kingdom v. Bridges, 2 
Vem. 67. Back v. An- 
drews, Prec. Cha. 1. 2 
Vem. 120. So where a fa-^ 
ther purchases a copyhold 
estate, held for Uves, and 
takes the grant in the 
n^mes of himself and his 
son in succession. The 
cases upon this head will 
be found in Dyer v. Dyer, 
Watk. 216, Finch i> Finch, 
1 5 Ves. iS. 

^ 2 Cha. Ca. 231. 



S 3 
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stcT. VII. a declaration of trust in favour of his father, 
RMitmg a^d 80 as to prevent his own wife from dower ^ 



trusCt. 



So if a father buy in the names of his son 
and a trustee \ or in the names of himself and 
son % in either case it is an advancement. But 
in these instances, the father shall have the 
benefit of survivorship in case the son die 
during his minority : although the son shall 
not have the benefit of survivorship, as against 
the judgment creditor of the father ^ 

It seems, that when the son is provided for 
at the time of the purchase, he stands merely 
in the situation of a stranger^. Where a 
(216.) grandmother, during the life o£ the father, in- 
vested 100/. in the purchase of an exchequer 
annuity in the name of a grandchild; the 
child's father gave a bond to the grandmother 
for the repayment of 100/. if the child died 
before the grandmother ; the grandmother re- 
ceived the income, and kept the tally, the 
grandchild making no claim ; it was held to 
be a trust for the grandmother \ 



^ Bateman v. Batemati, 'StilemAn v. Aahdo^n, 

2 Vern. 406. 2 Atk. 477. 

^ Lamplugh v. Lam- < Elliot ▼. Elliot, 2 CIuu 

plugh, 1 P. W. 111. Ca. 232. 

• Scroope v. Scroope, 1 *» Llojd v. Read, 1 P. 

Cha. Ca. 27. Back v. An- W. 607, 
drewB, 2 Vern. 120. 
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(3.) Wlicn a voluntary conveyance is made 5ict. vii. 
with a declaration of trust, as to a part only of Resulting and 

. * , •^ , constxuctive 

the land, or of the estate or interest m it, tm^ts. 
there is a resulting trust, in that case, for the ^.^'ScSJaf' 
grantor or his representatives, as to the part, {rostt^te^di 
or interest, of which there is no declaration * : ^ ^^ ^ ^^ 

lajod or inieroc 

as where A. granted an advowson to B. for 
99 years in trust to present a particular per- 
son, the beneficial interest in i\\e term, beyond 
the purpose, for Which the grant was made, 
vested in the grantor K 

The rule is applicable to devises. Where a 
testator creates an executory trust, or devise, 
to take effect within the limit allowed by law, 
asd makes 119 disposition of the intermediate 
beneficial interest, the ti*ust or equitable estate 
will descend to tlie heir, until the contingency 
happens, upon which the equitable executory 
devise is to arise : or, where the legal estate in 
fee-simple is devised to trustees, in trust for 
A. for life, with remainder to his first and 
other sons successively in tail, with remainder 
to the first and other sons of B. successively 
jin tail, and A. dies without having had a son 
in the lifetime of B., who has no son then 
living; the legal estate of the trustees will 
support the contingent remainder to the sons 
of B. ; and until the birth of B.'s son, or until 



> Barn. Cha. Rep. SOB. 2 ^ Cottington v. Hetcbe^ 
Atk. 150. 2Atk.l56. 

s 4 



con> I 
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sbct. VII. Buch event becomes impossible by the death 
K-s.i.r<::nnd of B,, the beneficial interest will descend to 
^^^^* the testator's heirL 

Within this rule may be included that class 
of cases, where a trust is created by deed or 
will for a particular purpose, and thereis no fur^ 
' ther declaration of the trust ™ ; as where lands 
are devised to executors for payment of debts 
and legacies, and no further trust is declared, 
the executors, after the payment of debts and 
le]gacies, will be trustees, as to the surplus for 
the heir at law °, although the executors have 
no legacy, and the heir has an express one ^ 
So where A. devised lands to trustees to sell, 
and to dispose of the money as, he should.ap- 
point, and provided he left no paper of ap* 
pointment, to his four nephews ; A. appointed 
several sums to be paid to several persons, 
which sums did not amount to the value of 
the lands; and it was determined, that the 
surplus resulted to the heirP. 



' Hopkins v. Hopkins, 1 tenn of years, created for 

Atk. 58 J. Ca. Temp. Talb. particular purposes, result- 

44. Bull. Co. Litt. 27 1 . b. ed for the benefit of the te- 

S. C. Stanley v. Stanley, nant for life, in remain4er 

16 Yes. 491- expectant upon the term, 

" See Cook v. Guavas, " Countess of Bristol v. 

cited 2 Vern. 645. and the Hungerford» 2 Vern. 64& 

cases cited in the note to ® Starkey v. Brookes, 1 

Hill V. bishop of London, P. W. 390. 

1 Atk. 619. last ed. 'In p City of London v. Gar^ 

Davidson v. Foley,- 2 Bro. way, 2 Vern. 571. 
^Q. C, 20S., the trust of a 
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So where a rent-charge was devised to be s*^- vh. 
sold to pay le&racies to the amount of 800/. ; R^uiting and 
but if the rent-charge sold for 1000/., then tmti. 
an additional legacy of 1 00/. was given to B., 
and another of 100/. was given to C. : it was 
held, in this case, that if the rent-cliarge sold 
for above 800/., and less than 1000/., the re«- 
sidue above 800/. would result to the heir at 
law^. Upon the same principle, the case of 
Pigby V. Legard, was determined "*. £. B. de- 
vised her real and personal estates to trustees^ 
in trust to sell and pay debts, and to pay the 
residue to five persons, to be equally divided 
among them, share and ishare alike (which 
words in a will, create a tenancy in common) ; 
t>t)e of the residuary legatees died in the life* 
tiqfi^ of the testatrix ; and the court decided, 
that this was a resulting trust (as to the share 
in the real estate of the residuary legatee, who 
died in the testator's lifetime), for the benefit 
of the heir at law* 

The general rule, which I have mentioned, 
that when lands are devised for a particular 
purpose, viz. to be sold for payment of debti^ 
&c. there is a resulting trust for the heir at 
law, admits, however, of several except 
tions •. 

4 Stonehouse v. Evelyn, 1^. 22. 
9 P. W. 251. « See note to 1 AtL 619k 

. ' Note 1. 3 Cox's P. 3 ed. 
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^«cT. VII. In Hill Vi Bishop of London ^ lord Hard- 
mbsQidng and wickc observed, that if J. S. devised lands to 
S^J[^"^* A. to sell them to B., for the particular advan^ 

tage of B. ; that advantage was the only pur- 
pose to be served according to the intent of 
the testator ; and to be satisfied by the mere 
act of selling, let the money go where it 
would; and that there was no precedent of 
a resulting trust in such a case : and that if 
A. devised lands to J, S. to sell for the best 
price to B., or to lease for three years, at such 
a fine, there could be no resulting trust to the 
heir of the testator. In a case '^ where there 
was a devise, by a codicil, to trustees to sell, 
and to dispose of the money arising by the 
sale to such uses and for such purposes, as th6 
testator should appoint, and in default of ap- 
^intment, as they (the trustees) or the major 
part of them, should think proper; the tes- 
tator having previously devised these lands to 
the same trustees, for such- charitable uses as 
he should direct by codicil or otherwise; the 
testator made no appointment : the trustees 
insisted upon the beneficial interest in the 
Jands devised ; and the heir at law claimed a 
jiesulting trust; but it was determined,* that 
4d^e should b^ no resulting trust for the 
heir] nor could the trustees have any bene- 
ficial interest; for that it clearly appeared. 



' 1 Atk. 618* tt Cook ▼. DiickeQ$e1d» 

2 Atk. 562. 
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that the testator intended them no bene6t, Sict. vil 
but ojil y an authority \ Rcsuipng and 

cc^nstructifc 
trusts. 

. It has been before stated, that if there be 
no consideration expressed in a common 
law conveyance, and no declaration of the use, 
the use will result to the grantor. But it is 
here necessary to observe, that the mere want 
of a valuable consideration will not alone 
create a resulting trust in favour of the gran- 
tor, or his representatives. Lord Hardwicke, (2170 
in the case of Lloyd v. Spillet, expressly 
made his decision upon this distinction be- 
tween a use and a trust arising by operation of 
law \ In fact, if the mere want of a con- 
sideration would create a resulting trust, there . 
cpuld be no such thing as a voluntary convey- 
ance, so as to vest a beneficial interest in the 
grantee. Circumstances of fraud, mistake, 
or the like y, may convert a grantee under a 
voluntary^ conveyance, into a trustee: but not 
the mere want of a valuable consideration. 



(4:) When a trustee or guardian renews a lUoeifa! of « 
lease, the new lease shall be subject to the tee, guardian, 

or tenaat fior 
Ufe. 

^ To the cases, which I Vet. 29. Sheddoh ▼• Good* 

have cited as an ezemplifi* rich, 8 Ves. iSl. Wil- 

cation of the rule, and its liams v. Coade, 10 Ves. 

exceptions, I may add^e 500. 

more recent cases of At- * Bam. Ch. Rep. S87» 

toroey-generd ▼. Wansey, 588. S Atk. 150. 

15 Ves. S9i. Dawson ▼• ^ See 1 Freem. 305. 308. 

Clarke, 15 Ves. 409. 8 Atk. 150. Dukeof-Nor- 

WrigM ▼. Wright, 16 Ves. firik t. Browne, Free Cha» 

188. Nash ▼. Smith, 17 *80. 
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trust affecting the old lease ' ; and if a lease 
be settled upon A. for life, with remainders 
over, and A. obtains a renewal of the lease, 
the renewed lease shall be bound by the trusts 
of the will or settlement *. So if one of three 
lessees, under a lease from a dean and chapter, 
surrender tiie old lease^ and take a new lease 
to himself, it shall be a trust for all of them^ 
In these cases, the rule of equity is enforced 
even against the express intention and con-^ 
tract of the lessor ^ 



it is observable, that the rule has been 
adopted by tlie legislature in several statu tea 
relating to the redemption and purchase of 
land-tax*. 



*Holt V. Holt, 1 Cha. 
Ca. 191. Pierson r. Shore, 1 
Atk, 4^0, Abney v. Mil- 
ler, 2 Atk. 597. Edwards 
T. Lewis, 3 Atk. 538. Fea- 
therstonhaugh y. Fenwick, 
17 Ves. 298. 

* Taster v. Marriott, 
Amb. 668. Raw v. Chi- 
chester, ibid. 715. Owen 
▼. Williams, ibid. 734. Pic 
Bering v. Vowles, 1 Bro. 
197. Copt>in V. Ferny- 
hough, 2 Bro. 291. Kil- 
lick V. Flexney, 4 Bro. 161: 
James v. Dean^ 11 Ves. 
883. IS Ves. «36. 

^ Palmer v. Young, 1 
Vem. 276. In this case it 
should seem, that the sur- 
render of one joint tenant 
was considered. as binding 
against the others. But 
(his is at least doul^tful. In 



Reed v. Tucker, Cro. Elia^ 
302., it is said, <« that 
" every act by one joint 
• ** tenant for the benefit of 
** his companion, shall bind; 
** but those acts which pre^ 
** judice his companion 
** in estate shall not bind ; 
** as the surrender of the 
** one.'» 

« Keech v. San^ford, SeL 
Ca. Cha. 61, ' 

*See 39 G. 3. c. 108, 
sec. 8. 42 6. 3. c. 116. 
By the 85th section of the 
latter, it is enacted, .^ ihU 
i^ere the reversion of any 
manors, messuages, lands, 
tenements, or other here* 
ditaments holden under any 
body politic or corporate^ 
or company, or any teoffeea 
or trustees for charitable 
or ;)ther public purposes^ 
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But if there be a guardian or trustee for ati sect. vu. 
infant, to whom lands are descended or de- Resulting and 



constructive 
trusM. 



by virtue of any lease 'for 
one or more life or lives^ or 
for years absolute or deter- 
minable on the dropping of 
one or more life or lives, or 
by copy of court-roll or 
customary tenure for life 
or lives, shall be purchased 
under the powers of this 
act, by or with the proper 
monies of the person or 
persons for the time being, 
Deneficially entitled to the 
rents and profits thereof, 
and where such lease or 
leases shaU be subject to 
any will or settlement, so 
that such person or persons 
shall not, at the time of 
purchasing the reversion 
tjiereof, be entitled to the 
absolute interest under . 
such lease or leases, and 
auch person or persons 
ahall be bound by any co- 
venant, engagement, or 
condition, to renew the 
lease at the accustomed pe- 
riods, with his, her, or their 
own monies^ or with or out 
of the rents and profits of 
the estate, then, and in 
every such case the imme- 
diate estates aiid interests 
under such subsistingjease 
or leases, as well as the re- 
version expectant thereon, 
ahall, under the direction 
of the said last-mentioned 
commissioners, be charged 
with and made subject to 
t(ie repayment of the prin- 
cipal money advanced foi' 
the purchase of such rever- 
a^on, with lawful iater^t, 



to or for the benefit (^ the 
p&rson or persons advan- 
cing the same, his, her, or* 
their executors, adminis- 
trators, or assigns; l)Ut if 
the person or persons so» 
for tne time being, benefi- 
cially entitled to the rents 
and profits of the estates 
comprised in such subsist- 
ing lease or leases as afore- 
said, shall not be liable to 
any covenant, engagement, 
or condition, to renew the 
lease at the accustomed pe- 
riods with his or her own 
monies, or with or out of 
the rents and profits of the 
estate, then, and in such 
case, the reversion only ex- 
pectant on the subsisting 
lease or leases, shall, under 
such direction as aforesaid, 
be charged and made sub- 
ject for the benefit of such 
person or persons, with the 
payment of the principal 
money advanced for. the 
purchase thereof, togetner 
with laii'ful interest, to ac- 
cumulate from the time of 
such purchase, till the ex- 

I miration of the subsisting 
ease, after, deducting out 
of such interest the annual 
rent (if any) which shall 
be payable during the lease, 
ana which shall have been 
purchased with the rever- 
sion, unless the person or 
persons advancing such 
money shall be desirous 
that the same, together 
with the interest, may be 
made a charge on the sub- 
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vised, but the title is really in a third person^ 
and the trustee or guardian buy in the title of 
the third person; this shall not be taken to be 
a trust for the infant; for such trustee or 
guardian is at liberty to purchase it as well as 
any other person*^: and in O'Heriihy v. 



sisting lease or leases; in 
vhicli case the immediate 
estates and interests^nder 
the same, as well as the re- 
version expectant thereon, 
shall be charged and made 
subject to the payment of 
sucn principal money and 
interest, in like manner as 
if such person or persons 
had been bound to renew 
the lease; and subject to 
such charges, so to be made 
respectively as aforesaid, 
the fee-simple of such ma- 
nors, messuages, lands, te- 
nements, or other heredita- 
ments, shall be settled, un- 
der the like direction, for 
the benefit of the person or 
persons so purchasing the 
same, and of such other 
persons as would have been 
entitled under such will or 
settlement to the benefit of 
any renewed lease or leases 
for the time being, and so 
as to be enjoyed by them 
for such respective estates 
and interests, as, consider- 
ing the alteration of the 
tenure, shall appear to the 
said commissioners most 
correspondent with the in- 
tention of such will or set- 
tlement: provided always, 
that where the immediate 
estates or interest, under 
any such lease or leases, 
shall be charged with And 



made subject to the pay- 
melit of the principal mo- 
ney advanced for the pur- 
chase of the reversion, the 
persons successively en- 
titled to the rents and pro- 
fits o^ the manors, mes>* 
suages, lands, tenements, 
and hereditaments, com- 
prised in the subsisting 
lease or leases respectivelv, 
shall be made chargeable 
with the interest accruing 
during his or her estate 
therem ; and that no greater 
arrear than for one year 
shall be recoverable against 
any person who ..shall be- 
come entitled in remain- 
der for interest accrued 
during the estate or term 
of any person or per- 
sons entitled to any pre- 
ceding estate or interest in 
the premises : provided al- 
so, that it shall be lawful 
for the said commissioners 
to direct an application to 
be made to the Court ot 
Chancery in a stunmary 
way, for obtaining direc- 
tion as to the mode of set- 
tling any such reversioQt 
or the equity of redemp- 
tion thereof, where the case 
shall appear to them to be 
attended with difficulty.*^ 

^ Lesley's case^ 2 frem* 
52. 
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Hodges ^ lord Redesdale has observed, ^' that stcV. vii. 
^ the rule is established, in order to keep Reflnicing and 
'' trustees in the line of their duty, but not J^«?*'''- '^ 
^' for the purpose of being an injury to a third 
** person, if the principal injury be to him." 

VIII. I shall now explain the system of sect. viii. 
trusts, as it more immediately refers to the of tmsti, as 
person and acts of cestuique trust. «dy retoJhfg* 

to the person 
mad acts of cei« 

(1.) Any person, who is capable of taking *'"<i»«'n»^ 
the legal ^tate directly and immediately to truste^^ 
himself, may acquire the equitable or bene-* 
ficial interest in the same estate ^ 

(2.) Cestuique trust may bring his bill in Acttont and 
phancery against his trustee for breach of J^JJ^*'"^ 
trust, or to account^,* but he has no remedy 
l^ainst him at law^. Neither can cestuique 
trust recover upon his equitable title in the 
courts of law as against a third person ^ : bu^ (223.) 
it is necessary, in order to support or obtain his 
rights, that he should sue in the name of his 

' 1 Schoales and Lefroy, ' See Digby v. Cornwal- 

123. lis, S Cha. Rep. 72. Pol- 

^ See before 86. Note, lard v. Downes, 2 Cha. Ca« x 

the king may be cestuique 121. 

trust, Middleton ▼. Sptcer, k Sturt y. Mellish, 2 Atk. 

I Bro, C. C.$iQl.; but an 612. Contra* 1 £q. Ab. 

aliea cannot, 3 Cha. Rep. 384. (D.) note (a.) 

$S. I apprehend^ that a ^ Doe v. Staples, 2 Term 

corporation cannot take as Rep. 684. Barnes ?. Croir, 

cestuique trust ^ without a 4 wo. CC. 2.^. 
licence in mortmain. 
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8Kcr.. vm* trustee^*. Yet it is said, that a tender to 
Of trnstt, as cestuique trust of money due upon bond, and 
l!teir r^eTring E refusal, is a good plea to an action of debt 
J^MoT^cc*- upon the bond by his trusteed 

tuique trust, 

Ccstutquetrost (3.) By the Statute 7 Will, c- 25. s, 7. it is 
ttiS^^w^ittw enacted, that no person shall be allowed to 
*^^'^"* have any vote in election of members to serve 

in parliament, for or by reason of any trust 
estate or mortgage, unless such trustee or 
mortgagee be in actual possession, or receipt 
of the rents and profits of the same estate; 
but that the mortgagor, or cestuique trust in 
possession, shall and may vote for the sam^ 
notwithstanding such mortgage or trust. 

Cmiveywces (4.) In the casc of Packer and Wyndhaml 

by cestuique ... ... . 

trusu it is said, that every disposition of cestuique 

trust is binding upon the trustee in a court of 
equity; and even at law. fiut although the 
conveyance of cestuique trust is conclusive 
(22k) upon the trustee to the extent of the bene* 
ficial interest conveyed, yet a trust is nqt 
alienable by the rules of the common law, and 
1 have, in a preceding part of this work, at- 
tempted to show, that cestuique trust can- 



> E^ parte Coysegame, to pi. 2. 18 Via. SOS. as 

1 Atk. 191 • to the- efiect of a release 

^ Lynch v. Clemence, by cestuique trust cUming 

Lutw. 179. ed. 1718. See under a bond or covenant, 

the casea collected in note ' Ptec. Cluu 415. 
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not convey the legal estate by virtue of the Scct. vni. 
statute 1 Rich. S. or trastt, u 

more iminedi- 
acdjr Rfenio^ 

(4. a.) In the transfer of equitable rights^ Za aco^es- 
it is usual in practice to adopt the species of *^^"* *™*' 
conveyance applicable to the assurance of the by cesmiqu* 
legal estate ; as if a person be seised of the aimpifi. 
equitable estate in fee-simply he usually con* 
veys it by lease and release, or bargain and 
sale inrolled. But this is never absolutely 
necessary ; and in case an equitable interest is 
sold, it is clear, that the mere payment of the 
purcbase*money would operate as a transfer 
of it. 



11 



/(. 



I 
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(4. b.) But when the owner of an equitable Confejranoes 
/ I • interest cannot, if such equitable interest were tnut in fee-fati. 
converted into a legal estate, convey it with- ried^^iou 
out the aid of a fine or recovery, it will be 
necessary for him to use the same kind of as- 
surance by matter of record in the transfer of 
his beneficial interest, as if it had been a legal 
1 estate ; and therefore the equitable rights of 
I tenants in tail and married women must be 
conveyed by fine or recovery. 

As to tenants in tail, it has been said, that Tcnami la tig 
if tlie trustee, having the legal estate, joins 
with his cestuique trust, in making a feoffment 
with livery, it will destroy the equitable en« 
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6ccT.yiiL tall*". But this cue cannot be relied upon« 
Of trusts, M If the equitable tenant in tail has the imme* 
m^^l^K ^^^*^ reversion in fee, he may acquire the 
«d!Sr3f^ equitable Cee-stmple by a fine ; but if there are 
tttique trust* equitable reoiainders expectant upon his estate 

tail, it will be necessary for him to sufier a re- 
covery ^ But where there is an equitable es* 
tate tail, atlaehe4 to, or arising from, a legal 
estate of the same extent, with kgal remain* 
d^rs, an.e(}uitablQ recovery will not has the 
legal remainders ^ The rule may be general^ 
sUXfi4^ th»t whene the tenant, against whom 
the writ in a common recovery is. brought, 
has only an equitable estate of freehold, the 
recovery, suffered upon that equitable free- 
hold, cannot bar a legal estate tail vested in 
t^ vouchee, or any legal vemainder. But the 
converse is not true ; for if a legal, aa well 



^ Bowater v. EHy, 2 See Otway v. Huckon, S 

Ven^ SM. Indeed k h^ Vfrfu 5^. i|nd Mn Cox'i 

been 8^d» that a common note to Dunn v. Greeii, 5 

bargain and sale by cestui* P. W. 10. 

que trust, is aloue soflici^^ ^ Ifoith v. Chan^emooq, 

16 bar the entail. I Venu 2 Cba. Ca, 6dl 7& 1 Vern* 

44d 8 Yem. ISS. But IS. iS. C. 1 F^Vf, 91. 8. 

that opinion has been over- C« Ctfrpentee v. Qarpen* 

ruled. 1 P. W. 91. 1 Yes. ter, 1 Yern. 440. Bever- 

S60. Legate v. Sewell, 2 ley v. Beverley^ S Yern. 

Yeni. 662. Kirkham ▼• ISl. Bot€;)er v« AlUnglon, 

Sknidi, Amb. 5lfe. Wth re- 1 Bro. Cha. Ca. 72. 

spect to copgrbdld landa, f 'Bobinspn t. Cummg^J 

where there is no particular <1 .^JL..473. Salvu^ v, 

custom to bar the entail of Hiomton, 1 Bro. Cha. Ca. 

the legal estate, it qpems, 79» in n<^|e. Mob* 545* 

that a mere devise by ces- 699. S. C. Shapland v. 

tuique trust is sufficient to Soutbi I Bro» Cha. Ca. 74* 
bar the eutail of the tntfl* 
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«s beneficial, estate of freehold is conveyed Sict. viii* 
to the tenant to the writ,' the recovery will of trasti, at 
W an equitable estate tail in the voucheci ateiy nitnini 
and aU equitable remainders expectant upon ^ ^^^^ 



' When a married woman is entitled to an: Married wo. 
equitable freehold interest, not settled to her 
SQMlate use, it ii necessary, that she should 
concur with her husband ia levying a fine^ 
in order to pass it : hmt when personal pro- 
perty 28 settled to thd separate nse of a fenie 
wttft^ she is, geoerany speakii^, entitled to 
dispose of it, in die same maimer, as if she 
were ^fovUe nie^ although there be no express 
power of dispoMtioii reserved to her<i. But 
yheM an annviity, or ahnml income, is settled 
to the separate use of a married woman, she 
may be restrained from appointing the uuac* 
crued payments of it '• 



9 fiee Philips t. Bxydges, '< diipoie of it by aa aci in 

S Tea. 120. 128. Good- '' her Uf(^ or by will ; ahe 

rich Y. Brown, 2 "Breeau *< may do it by dther, 

MO. 1 Cata. Ca^ 40« *< though nothing is said of 

^ In Peacock v* Monk, ** the manner or disposing 

2 Ves. 191. lord Hard- *' of it." See Wag^ v. 

wicke aay% << That •m to SmiU^ 9 Ves. 520. Sur- 

** personal estate, iindoubt* giss v. Crop, IS Ves. 190. 

**edly where there u an fieatley ▼• Thoinas, 15 

'* agreement between hus- Ves. 596. 
'< band and wife before ' Per Lord CHianc in Py- 

<<.marriage> that die wife btisT. Smith, 8 Bro. Clui. 

^< shaH have to her separate Ca. S47. Se6 Mores 19^ 

<< use, either the whole or Huisbt 5 Yes. 004. 
** particular parts, she may 

t8 
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sicT. VIII. There is a difTerence as to real property. In 
Of trustf, as the anonvmous case, 2 Ves. 192. it is said, that 

more immed}'* ^ ^ » 

aceiy rcfcning as to real estate, there must be an express 

to fhe person ' /• • • i • « 

Mad acts of ces- power of appointment, in order to enable a 
uiquc . f^^^ covert to devise or convey it ; but as ta 
personal estate, the separate property of the 
wife, it is incident to it ; that she may make 
a will or appointments of it It has since 
^ been held*, that where a real estate is settled 
to the separate use of a married woman dnrii^ 
her life, she may, without. any express power, 
of appointment for that purpose^ convey her 
equitable estate for life by deed, without thei 
aid of a fine. I apprehend however, that when* 
^ an estate in fee-»imple is conveyed for the se-* 

parate use of a married womaxx^ withont an ex- 
press power of 24)piHntment reserved to her, 
she cannot, during her coverture, ^^>ose of 
the fee-simple without concurring with. he> 
husband in levying a fine. 

(225.) (4. c.) It has been decided, that a finf, or 
life. other alienation by cestuiqiie trust for life, 

will not operate as a forfeiture of his trust 
estate^; nor will such fine, or odier convey- 
ance, by htm, destroy any contmgent tem^in- 
defs expectant upon his jife estate". 

• Bvmbj V. Griffin, 3 S Atk. 728. WheUUme r^ 
Vet. ^66. Bury, 2 P. W. Ii6. 

fLetbitttlier t. Tracy, •! V«i.87. 
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IX> It remans for me to consider the sict. nc 
trustee, and the nature of hU estate and office, or uic tmstec. 

his csutc and 

office* 

(1.) The modem doctrine of trusts differs (226.) 
perhaps in no instance sq essentially from the JJ^^ ^ 
System of uses, as in the construction of 
courts of equity, upon the capacity or liability 
of persons to act as trustees. 

Formerly, we have seen, that the Intentlcm 
of the parties has been frequently frustrated 
by the rigid adherence of the Court of Chan- 
cery to the technical scruples of the common 
law ; for uses were considered as annexed to 
. tiie estate of the feoffees in the land, and not 
to the land itself. Against the notion of an 
,iise attaching upon the land, we find the fal- 
lowing curious argument ;—^^^ It is absurd to 
. '' say, that confidence and trust can be re* 
. '< posed in land, which wants sense ; and 
^'^ which in regard of sense is inferior to brute 
/^ beasts; audit would be less absurd to say, 
'^ that beasts may be trusted, who have sense 
^* and want reason, than land, which wants 
'^* sense and reason also, should be trusted^.'' 
But notwithstanding the force of this grave 
argument, the courts of equity in later times 
have said, that a trust shall never fail on ac* 
count of the disability, or non-appointment, 
of the trustee; because they hold, that the (^'J 

r J Co. 12?. 

t3 
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SftcT. DC trust, if properly created, will fasten upon^^ 
Of the trustee, and attach to the land, intended to be made 

hifl estate tnd . • mi « • 

office. subject to it*. The king3^j» or a corporate* 

body, may be a trustee ; and where an estate 
Was devised to the separate use of a feme cth 
vertj without the interver^tion of trustees; it 
was determined, that the husband should be a 
trustee for his wife •. So in a case ^ where a 
devise to a corporation (in trust) was void by 
the kte statute of mortmain, the court der 
creed, that the hdjr at law of the. devisor 
should be a trustee fbr th^ nurposes of bb 
will. 

But although the courts noup generally oort* 
sider the trust as attaching upon the laoid 
itself, so as ta convert all persons, seised cf, 
or acquiring the legal interest, iQt6 trustetl, 
yet this rule has an exception in the ca£Q of a 
conveyance by a trustee for a valuable co^si* 
deration to on^ who has no notice of the 
trusts In this instance the purchaser shall 
not be aflbcted by the tru4t 

Of ineum- (^) '^^ ^^ ^^^^ ^ fvLT^et exemplified 

fo?fd^'« byf ^ considering, how the estate of the truatoe 
kw.'™^^ ^ ^' affected by hi< own act& or incmmbrancea. 

'MonridM t. Thick* •Beustt t. Dayies, 2 

well, S Bro. 517. P; Yf. Sl6. 2 Vet. 663^ 

y Kildarie y» EusUtfifs I "*" 8oiil«]r t« Cloek-mi^ 

Vem. 439. 1 Ves. 455. kers* Companj, 1 Bixk 81. 

3 Atk. S09. ^ SoAggrs caae, cited 2 

• 1 Vet. 467, 468. 5S& 2, »nfBm74S. pi. 47. 1 P* 

yem.412, '' * W. 273, 279* 



€^AP. 111.3 Stat. 27 H. 8. c. 1&. 279 

Before tbenstatute of uses, the estate of the $»ct. ix. 
feoffee was subject to all the incidents, to or the trustee, 
which a real ownership was liable ; owing to ©ffi^'*** ^ 
this very notion, that the use was annexed to 
the estate of the {>erson seised of the legal 
interest, and not to the land itself; and there- 
fore if privity of estate failed in the person, 
acquiring the legal seisin, there was an end of 
the use. Hence arose just cottiplaints against 
uses, ^d their inconveniences. After the in* 
troduction of trusts, the Court of Chancery 
considered the trustee as halving the lie^t 
<iwn6rsbip, so far cm\y as to be benefiicial i6 (SSO.) 
eestuUjfUe irmty and without being subject to 
any disad vant^, which may arise from the 
-trustee personally, in consequence of his sei- 
^n of the legal estate. 

m 

' The tegd estate vi^ted in the trustee, is in 
Equity, protected against his judgments, and 
. otiier incumbrances, and against his bankrupt- 
cy*; and from the dower and freebench^of 
his wife ; and from the tenancy by curtesy of 
the husband of a female trustee f» 

In' Gdary v. BearfcA>ft^, it is said^ that if *^a 
'^ man conveys lands in tni8t» tnd the trustee 



. * Sen 1 P* -Wi Sl^.i 1 imit v^Fofie, « Freem. Yf, 

BroV278.*^P.W.818« S /CttbonMi r. IngHv 7 

p. W. IW, Bate A- Yin. Ab. 157- 

, \^ HiiiUm T. Himott, > e«Her, 67. Bttt 1^6 

JIVW<, 6I4» eS8. Nod v. Unfit 39. &^ 

t4 
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skct. IX. ^^ commits felony, these lands shall be fof- 
Of the tnutee, '^ felted, thcugh he may have relief in equi^.'* 
offl^^^ " . It is the same, I apprehend, if the trustee 

commit treason; for as the cestuique trust 
forfeits his estate for treason, it is not conso- 
nant to justice, that the trustee should forfeit 
it for the same offence. In the case of Paw^ 
lett V. the Attorney-general ^ baron Atkyns 
strongly supported this opinion, upon the 
ground, that the king is the fountain and head 
of justice and equity ; and that it shall not 
be presumed, that he will be defective in 
^ either : and that it would derogate from the 
king's honour to imagine, that what is equity 
against a common person, should not be 
equity against him. Since, however, the late 
statute', it is not probable, that a question 



'^ Hard. 46$. <<iDiy6«t7's subjects; and 

' S9, 40 Geq. 3. a SS. *' to make any ffranto of 

a. 12. it is enacted, ** Tliat ** suck manors, lands, te« 

** it ahall be lawful for his <f n^gnentSt and benadita^ 

^^nujestj, his heirs and /< mefits, * respectiTeljy to 

«« successors, bjr warrant, ** any trustee or trus- 



y 



*< under his or their si|[n- ^ tees> or otherwife,for the 

*^ manual,' to direct the ek- *^ execution of such trusts ; 

*< ecution of any trusts or ** and to make any grants 

'< purposes to which any << of any lands, tenements, 

« manors, messuages, lands, ** ot hereditaments, which 

<' tenements, or heredita- ^ have escheatedf or shall 



<< mehta,' which haye ' es- << Reheat as . aforesaid t^ 

f < ehsated or diaU atcheat << anv perion or personsy 

^< to his majesty, his heirs << eitaer for the purpose of 

** ot successors, shall have ** restorinff the saine to ^y 

^ been liable at flie time ** of the &nily of the per- 

f the same so escheated << son' or penons whose es» 

** respectively, or would <' tates the same had beoiy 

f ^ Jiavo . been liable in ^mof rewardmg any per* 

^* the hands of aigr his ^ son or persons making 
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will arise, in the case of the king, either upon Sser. ix* 
the felony, or treason of a trustee. The case of tbetnmec^ 
of a subject, claiming as lord by espheat, is cSi^^ 
more doubtful. In the case of Bales v. Eng- 
land \ the Master of the RoUs said, ^^ If the 
^^ trustee die without heir, the lord, by escheat^ 
^^ will have the land at law ; yet subject to the 
" trust here." The point, I believe, has not 
l^en directly determineU \ 

r 

(8.) The legislature has, In several in-* TM^tect iw^ 
stances, enabled trustees incapacitated, or re- uUbnu, ^ , 
strained from conveying, to execute convey* S^SSir* 
ances of the legal estate, vested in them as 
trustees. By the statute of 7 Anne, c. 19*9 lu*' 
fants having estates in lands by way of trust 
or mortgage, are enabled under the direction 
of the Court of Chancery to convey the landS| 
of which they are trustees^, 

<« dfareofeiy of any sucli es- tates ip lands, teDemeBt3^ 

** cheat, asio hb majesty, or hereditaments, only iv^ 

^'hia heirs or successors trust for others, or by 

<^ fetipeetiTely, shall seem way of mortgage, cannot 

^fit; any thing in the fthougb by the direction Cff 

^ said acts, or any of them, tne cestoique trust or mort* 

*<tothe contrary notwith- gagor) convey mny sure 

^ «tanding«''^ See 47 Geo« estate in any such lands, to- 

8. sess. 2. c. S4f. nements, or hereditaments^ 

k Free. Cha^ 900^ 1 E^. to any other person or per* 



Ab. 384. in note. sons : for remedy thereof 

'See the argmnenta in be it enacted by tne queen's 

BiM|M y. Wheate. most exceUeitit majesty, bjr 

"Whereas many incon* and with the a^ce an) 

yeniences do and may arise, consent of the lords spiri* 

by reason that persons un- tual and temporal, and 

der the age of one-and- commons, in this jpresent 

firen^ y^rs, baying^ es* parliament assembled^ aa4 
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8«er. nt It is conceived, that this act extends only 
erthectdfiM. to express, and not to mere constructire, 
JiJ^J^***' trusts; and iqdeed there are several defter* 

mined cases, grounded upon this distinc- 
tton*; atid although the lord chancellor 
King, in the case ex parte Vernon ^ made an 
6rder for an infant to convey, under a con* 
itructive trust, on account of the small value 
of the estate, he expressly declared, that, 
where there is no declaration of trust in writ- 
ing, he should, for the future, leave the trustee 
to bring his bill, and have a decree against the 
vaSnAy to convey. 



dy ibe authority of the 
9«ne,. HiaC fi*om and after 
the lOth day of May 1709> 
H diWIl and may be lawfld 
%> and for any auch per- 
son or persons under the 
i^e or one-snd-twenty 
years, by the direction 
of the High Court of 
Chancery, or the Court of 
Exchequer, signified by an 
order made upon hearing 
all- partial concerned,* on 
the petition of the person 
or persons for wliom such 
mfant or infant* shalf b6 
seised or possessed in trust,, 
or of' the mortgagor ot^ 
mortgagors^ or syar^Uan or 
^arcuans of sudi infant or 
fofants, or person or per« 
ifi»ns entitled to* the moniesr 
asoured by or upon any 
Unds^ tenement, or here- 
dHl^nents, whereof any in- 
fant or infants are or shall' 
t^ seised or possessed by 
way of mortgage, or of the 
p'er^ft or persons entitled* 



to the redemption tfiereol^ 
to convey ana assure aiiy 
such lands, tenements, or 
hereditaments, in siich 
manner m die sti d Court 
of Chancery or the Court 
of E^che^er shdl, by 
such order, so to be m* 
tained, difect, to any other 
person or persons ; and sudi 
convvyance or assuiaate^ 
so to be hi|d and made as 
tfoiQBSaid, shfJl be as good 
and efiectual in law, to aU 
intents and purposes what* 
soever, aa if ttie sasi in* 
fants or infant were, at 
t&e dme of maldng sQcb 
conveyance or i^urano^ 
of the fuU'age of one-vusd- 
ttrenty years: angr lM% 
oustoiBi' or usage> to the 
contrary in any wise nott 
withstandwif» 

^ Cxoodwyn t. Listte; % 
f.yr. 387* Anomibid* SSdi 
in note A. 
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The case 6f Price t. Oneby, in 17^, and Svct. oel. 



noticed by Mr. Feame in his posthumoud ^ «^ mtm^ 
works F^ is iadeevi an instasipp, in which the offic(?« 
i^Atute of Anne was not confined to express 
trusts, but ^xtend^ to trusts arising under a 
^cree. That, howeveri iira3 tlie case of a par« 
tition, which, as Mr. Feame observes, Was for 
the infant's benefit, and what he was compel* 
Jable to do, by law: an^ it is to be obserred, 
that in a ^ubs^^ent ca^e^ decreed in 1753^ 
which was also a decr^ upon a partition, the 
pouit leftt^ed t<» direct any conreyance c^ the 
legal estate^ ^ntil one of the parties (^ \x^ 
iant) came of age. 

■ 

The case of Smith v. Hibbart ^ is supposed 
fjD record the opinion of lord Thurlow, that 
a constructive trust is within the statute of 
'Anne : but in a late instance, in the case of 
Jerdon v. Foster ' aiid others^ at the RoUs^ 
iStv^w was a reference to the master, to ascer- 
tain and state, whether an infant; subject to « 
constructive trus^ was a trustee \vidiin the 
f tatttte of Anne; and he repotted, that the in^ 
fkntwas not a trestecwithin that statute. The 
report wsts confirmed, but I have not learnt; 
^hat the point was argued 

' FeameV Fosti VfoA$^ are ixl MardL 1804t and 

$39. June 1804. Tbe master's 

^Tnckfield v. Enllert report b dated the ITtb of 

Amb. 197. fifareh 1809, and ^e. do* 

* ' 2 Dick. 750. tree confirming the report» 

f n^ decrees in this case the 12th of A^iil 180ft 
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6»cr. IX, The statutes S9i 40Geo. 5. a 88. s. 12. and 47 

8f «e tmiee, Geo, 3. sess. ;2. c. 24. before noticed, have am- 
9 cMtto and 

thorized the king to direct the execution of any 
trusts aiFecting lands, which have become vest^ 
ed in him in consequence of escheat, forfeiture^ 
or otherwise ; and by the statute 4 Geo. 2. c» 
}0.^^ idiots and lunatics, and their comnutteesi 



^ It enacUf <* Th«t from 
*< and after the 94th day of 
f< June 1731, it shall and 
" may be lawful to and for 
** any such person or per- 
*< sona being idiot; lunatic, 
** or t^on CQmpoi mentis, or 
**ibr the committee or 
« committees of such per- 
** 9QQ or persons, in his, her, 
*^ or their name or names, 
^* by the direction of the 
*< lord chancellor of Great 
^ Britain, or the lopid ke^p- 
** ex or commissioo^rs of 
** the great seal of Great 
«« Britain for the tone be^ 
** ing, signified by an. order 
<*made opon hearing all 
<< parties concerned, on the 
** petition of the person or 
** persona for whom such 
^* person or persons, being 
*^ idiot, lunatic, or nan 
^^^mpos mentiiy shall be 
** seised or possessed in 
V' trust, or of the mort- 
** ^agor or mortgagors, or 
** of the person or persons 
*< entitlea to the monies se* 
** cured by or upon any 
** lands, tenements, or he- 
** rfeditaments, whereof any 
** sUpb person or persons 
** bmf idiot, lunatic, 
** or non compos mentis, 
•^i», pr are^ or shall l)e 



^seised Of p^ssesied bf 
** way of mortgage^ or of 
** the aerson or persons en* 
^ titlea to the r^demptioQ 
** thereof, to conTey and 
** assure any audi lands, 
*^ tenements, ^ or her^dha* 
** mentSy in such manner as 
<< the lord 6han^l6r if 
'^ Great Britain, or loid 
** keeper or commissioners 
«< of the gr^ seal of Great 
*^ Britain, shsO, by such or* 
** der, so to be obtainedi 
*' direct, to any other per* 
** son or persons ^ and such 
« conToyance orassurance^ 
^' so to be ha4 w^d made 
** SIB aforesaid, shall be u 
^ good and effectU4|l in laW| 
** to all intents . and pur* 
** poses whatsoerer, sai if 
** the said person or per* 
<' sons being idiot, lunaticg 
^ or man compos meniis^ 
** was, or weret At th^ 
'' time of making such 
^ convey anoe or assurance^ 
*' of sane mind, m^morv, 
^'and understanding, and 
** not idiot, lunatic, or non 
** compos, mentis f or had J>y 
<* him, her, or themselvesi 
** executed the same ; any 
<< law, custom, or usage t^ 
^ the contrary in any ^ris^ 



potwithstnndin 



«• 
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ve empowered under the direction ' of the gtcr. ix. 
lord chancellor to convey lands v^ted in or tiw tniMce, 
them in trust, or by way of mortgage. 4a&s». 



; (4u) If a trustee^evises all the real estates, ccneni detUes 
of which he is seised, to A. and his • heirs ^' ^'"•••^ 
generally ; the legal estate, of which he is 
trustee* will pass to the devisee, subject to the 
Qrigiaal trust ^« But if the real estate of the 
trustee is devised for purposes, or under limita- 



* * firsjrbrooke t. LisUpp, 

£x parte Whitscre in 
tlie matter of Saxduel Val- 
lia, an* infknt. At the 

Rolls» SSd of July 1807. 
. ' A moftfluee' in fee de* 
vised ^ mtae rest and re* 
** sidue of his lands and 
^ hereditainents, and goods, 
** chattels, mor^a^es, mo- 
^fdes, and securities for 
** anoney, and all other his 
** real and personal estate, 
*^ not thereinbefore dispos* 
^ ed of, unto his nephews 
** Samuel RoUes, John 
<* RoHes, and Samuel Val- 
^ lis, and to his ^and-ne- 
^ phew Samuel white, to 
'*De equally divided be* 
** tween and among them 
* a$ ienofUi in domtnonf and 
^ to their respective heirs, 
** executors, snd adminis* 
'^^thitort, accordmgto the 
** nature of their respec* 
*<tive estates;^ and the 
testator appointed the said 
ibur devisees, executors of 
hitwiU. 
Samud Valli^ one of 



the devisees, died, leaving 
an infant heir at law; and 
it was referred to the mas^ 
ter to in<^uire, whether the 
infant heir was a trustee or 
mortgagee within thestat. 
of 7th Anne* The mas- 
ter rqwrted, that as the 
words in Uie residuary 
clause appeared to him to 
be sufficiently comprehen* 
sive to inclu^ the Wal es- 
tate in the mortgaged pre- 
mises, he conceived, that 
the freehold and inJierit- 
ance of the said, mortgi^gfd 
premises passed by the 
will of the mortgagee to 
the said Samuel Holies, 
John I(ones, Samuel Val- 
lis, and Samuel White, as 
tenants in common: and 
he was of opinion that the 
said Samuel Valhs was an 
infant mortgasee of one 
fourth part of the mort^ 
gaeed premises. The mas* 
ters report was confirmed, 
and the infant was direct- 
ed to convey pursuant to 
the act. 



tSd Of friM* iinCe tke [coAW.ts^ 

uwot. uu ^ahB, incomisteot witii the trust, Under whicb 
«te«raiHM^ ^ trustee holds the legal e&txt^ the demise 

will not include the trust property ; as if the 
devise be of all the trustee*s real estates to A.^ 
in trust to sell, at to A. for life, with remahi- 
der to his first and other sons successively is 
tail, or to A; ia tail, <Hr to A. and his heirs^ 
charged with the payment of the testatoi^i 
ddbts and legacies; for as^ in these cases> tht 
trustee could not equitably bind the estate 
with limitations^ or subject it to equitable in* 
terests, of this kind^ courts of justice will 
presume, that be did not intend to devise the 
trust estate. 

The rule, which I have stated,, may, I think, 
fee considered as the result of recent determine 
ations ; but the decisions have been varioos and 
contradictory'. The old rule was otherwise; 
for the courte of law, not looking beyond 
the ))are legal estate, did not distinguish be* 
tween the legal and beneficial interest; and 
therefore considered all property, to which the 
trustee had a legal right, as h» property ; and 
as such passing by a devise of his estate 3^* 
It is perhaps to be lamented,* that the old 

* See duke of Leeds t« Ycb. 276. Braybrooke ^ 

Mundar, S Vet. 348, Ex Insktpp, 8 Yes. 417. Ea 

|>arte S^^son, 4 Ves. 147. parte Morgan, lOVea. 4SS« 

Aitorney^general v. Buller» r Marlow y. Smith, 2 P» 

5 Ves. SS9. Ex parte Bret* W. 1 98. Ex parte Bowea, 

tell, 6 VeB* 577. Attor* cited in aote I Atk. 0Of • 
pej^general t« Vigor, 8 



V, 



zulgs simple ip itsielf, and not liable to iniscdn* sm. tfe. 

offios* 

The constriicttoQ of a deviae by a trustee^ 
^ lAoirtgligee, of a )«gal estate^ must properly 
\!^ ^tiTvpSm^, i9 a court of law; and by 
94Qpt4f^ ^# i^od^rti rutey coutts of law must 
19 ^po^ 4<gTee itPtice tru9t3i wbich in other in^ 
^fi.t^qet tjl^y ^r^ <Mreful to avoid It can }^i9r- 
ev^ he V9idef sjtopd, that when upon tiaee face 
of the instrument, vesting the legal estate in. 
the trustee, there is an express trust declared, 
a court of law may take notice, that the p/er« 
son, deviaii^ has the character of a^ trustee, 
without materially blending the jurisdictions^ 
of law and eqa>ty« 

' But it is difioult to discover any principle, 
.upon which. a court of law can adopt the mo* 
^rn rule, in the case of a c^mtructive tmst 
Eor instance, if A. contracts to sell a real es^ 
-tate to B., and dies before the conveyance is 
made to the purchaser, having, subsequfntly 
to the contract, devised all his real estatea to 
C. in tail : a court of law, before it can de« 
dde, that the estate, contracted to be sold^ did- 
not paps under the devise, must previously de* 
termine, that. A. is a trustee for B« 

T^ prece4ing observations will apj)jy; tp^ General ooa- 
Cqove^^anoesx by trustees^ of all their real es«- uuste^ ^ 
Ute9. It is in gene;ra| CQ)i$id€jed| that a b^r^ 



«8» Of Trusts since the (^caApIlit. 

8kGT. BL gain and sale by commissioners of ^ a bank* 
€d iiiBtnirtBe^ rupt of all the bankrupt's real estate, does not 

at law pass property, of which he is trustee. 
It is observable, however, that the case of 
Bennet v. Davies ' does not support this doc- 
trine* The words of the Master of the Rolls 
are^ *^ as if the bankrupt had been a trustee for 
^^ J. S., his bankruptcy should not m equitt 
^^ affect the trust estate ;'' and in that case, 
the legal estate, it was thought, passed to the 
assignee. 



or 



1^^ (5.) As courts of equity have been anxious 
It^ to provide for the inconveniencies arising at 
(SSL) law from the alienation, incumbrances, and 
forfeitures of the trustee, so they ace extremely 
cautious in confirming purchases made by him 
of the trust estate^ In the case of W^elp- 
dale V. Cookson, where a trustee for the sale 
of land, purchased part of the trust estate for 
himself, lord Hardwicke declared, that he 
would not let the purchase stand good, al* 
though another person, being the best bidder, 
bought it for him. at a public sale; for he 
knew the dangerous consequence ; nor was it 
enough for tlie trustee to say, You cannot 
prove any fraud, as it was in his own power 
to conceal it\ We have already seen, that 

«2 R W. 816. Walker, 5 Ves. 678. Ex 

^ 1 Vea. 9. S. C. This parte Reytiokb, ibid. 707. 

rule has been confirmed by Ex parte Hughes, 6 Vet. 

many aulMequent cases. See 617. Ex parte Lacy, itml. 

Whitchcote v. Lawrence, 625. Lister tr. Lister* ibid* 

S'Ves. 7iQ. CsmpbeU r. 631. Ex parte Jwsesi 8 



MnliK hi.] Stat. 27 H. 8. c. 10. £89 

^hen a trustee renews a lease, of which he is Atcr. oc, 
a trustee, the renewed lease shall b« subject to ^ <>» rvuf^ 
the old trusts; officii 

(6.) As the legal interest is vested in (Hiss.) 
the trustee/ he is consequently a neces^ Msteif^** 
sary party to all suits conimeaced for, and 
against^ the trust property. Generally, indeed, 
the cestuique trust should be also made a 
J)arty^; although the trustee may not only 
sue in his Qwn nam6^ but in some instances 
he should not bring his cestuique trust before 
the court on pain of incurring costs \ 

(7.) It is, generally speaking, a rule, that vfMtm the 
a trustee releasing or compounding a debt, due lose otwuT 
to the trust estate, must answer for the loss '^"* ^^^ 

■ 

Occasioned by such release or composition ^ 
Yet this rule mpst always depend upon ^e 
particular circiimstances of the case; for 



Vefli 3S7. Q>le8 r; Tre^ 622; the lord cha&oellor 

cothick, 7 Ves. 234. la Thurlow said, that in case 

4Tder to i;s8cind a tiurchase of a purbhiise by a ttNlstee 

made by the trustee for or assisiiee for the benefit 

sale, the application must of creditors, the confirma- 

be made wiUiin a reason- don of the purchase bv the 

able i' me (Pryce t« Byrn, majority of the creditors, 

cited 5 Ves* 681. and the will n<ltbind the individual 

ainguments of the Master creditors, who did not con* 

6r the Rolls, ibid« 682. 11 firm. 

Ves. 226.), except in the ''I Har. Cha. Fract, 247. 

ease of a bodjr of creditors, ^ Ibid. Toth^ 285. 

against whom it is said, that ^ 2 Atk. 48» 

uches does not apply* * See Jeron t. Bush, i 

Anon. lA Exdi» dted 6 Yes. Vem. 842. George t. 

682. In sir Geo. Cole- Chansey; 1 Cbs. Bep. 125t 
breoke*s case^ cited 6 Ves. 
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SBcf. IX where a trustee in releasing or compounding 
Of the tnisttfe, a debt acts from prudential motivesi and with 
office. a View to benefit the trust property, the courts 

will consider his conduct, not only excusable, 

(^^) but in many instances^ laudable ^ On the other 

^ liand, where a trustee buys in am incumbrance 

for less money, than is actually due, the trust 
estate shall receive the benefit of the pompO'^ 
sition^. 

He einnot alter (8.) A trustee caiinot (without an Express 
the iros^t pro- powcr for <iiat purpose) alter the nature q( 
^'^^' the trust property \ either by converti^ laSad 

into money, investing money ia the purchase 
of land^, or by taking a lease for Itr^ instead 
c^ renewing a lease for years ^i 90 as to vary- 
ihe right of succession to such property; un^ 
less it be under particular circumstances, and* 
evidently for the benefit of the trust estate ^ 

* 
• 

His laches wui (90 As the trustcc cannot prejudice cestui- 
T^^q^ fM trust by doing firhat his trust dckjs ttot au* 

thori^fe, so he cannot, in gehetal^ injure him. 
(2S4f.) by omitting to do, what hiSs office requires him 

' Blue V. MaiAaB, 3 P. 46L TlAlit V» TAIK; Amb. 

If. «1. 370. 

td'p.W.tSU note A. ^ Wittet v. Wftt^, 5 fr. 

Dareyv.Hsll, 1 Vera. 49, W. 99. 

Morrett V. Ptttke, '2 Atk. ' Tt^trf V. trtty, Vtec^ 

64f. Cfhiu '273. VeWMJta v. Ver-' 

1^ See Earhnh t; fBkon* non, icfeett $ Biroimiy 51 d; 

dkn, Amb.24*l. Itiwoai t. T#{&e» Aiift. 

* Book V. WtfrA, 1 Veg. 417. I 



trust. 



CKAh iiLJ Siat. 27 H. 8. c. 10. «9l 

to perform "*. Therefore, where au entry wsts «»ct. ix 
made and a fine levied by a stranger during ortbetnMtec, 
the in&ncy of cestuiqM trust, and the trustee oSm.^^^ • 
neglected to enter for the purpose of avoiding 
the fine, the Court of Chancery determined, 
that the infant should not suffer for the laches 
of his trusteed The exception to this rule ii 
in the case of a purchaser or creditor ^ 



( 1 0.) When money is invested in tlie pur-* He cannot yntf 

n /• « . 1 /. , iccuriticf with* 

cnase of stock m the names of trustees, they out an esprcM 
have no power to change the security, unless ^^^' 
they are expressly allowed so to do by the 
trust ; end therefoire, if they take upon tbem^ 
selves to use a discretionary power in this re« 
spect, they are liable to answer for any loss, 
which may happen to the trust fund ; it being 
in the election of the cestuique trust, either to 
have the individual stock restored to him, oi 
the money, for which it was sold by fhe 

trustees P. But while the original stock re- 

« 

mains vested in their nanies, or if they pur* (2S5.) 
chase any other stock in pursuance of a power 



" 8 P. W. 215. 2 Ack. tor, inretting his testator^s 

406* money ia IM pur^luM of 

^ Allen V. Sayer, 2 Vern« three per cent. cona. or 

968* red. bank annnitief, will 

• Note G. 9 P. W. Sia not be liable in conse- 

Yide ante 227* quence of the fall of that 

» HtfrisoQ ▼. HaRboD, stock. Ex parte Cbanpkm, 

2 Atk« 121. Bottock t. cited SBr». 484. . Howet. 

BlakMMf , 2 9f^ e58« Po* earl of Dartmouth, 7 Vmk 

tM>ck v. Reddingtott, § Vm* 187. Holknd v. HugfaeSi 

79*. jV(0lf » that an exectt- ISVea. HL 

V S 



•ccidental 
loiset. 



it$4i 0/ Trust$ since the {chap. %it^ 

Sftct. IX. (IS,) Against accidental losaesi which hapr 
Of t})e tmt«t» pen to the (rust estate, the cpuits are aaxious 
t^iZ. ^ to relieve the trustee ^ if anch losses Ao not 

h9ffm through his own neglect or default. 
If the ^ivstee is robbed of tlie trust-n[ume}% 
the courts eonaideri whether he has kept it, as 
be would bis ow;i inon^ K Does his ' banker 
fai), ^^hereby a loss accru^ii to the trust fiuxd ? 
Equity in^ires, whether the banker was in 
credit, 9t th^ time tlie money was paid into 
his hands ^ X)<?es an agent of the trustee be*< 
eoitie tusolv^nt? The cjuestion is, whether he 
ft inffH)d (circumstances at the time of his no*> 
fiination \ 



(2sa.) 



' I » 



».• 



Trortetttopre- • 0^') Wh^n.tnistecs tite appointed to pre^ 
V^tiTJ^^^ $ervc contingent remnind^r^ if they join in 
^»- aoy cQJiveyance hi order to ^lestroy those re^ 

msjtodfrs^ tlm tshall in general be deemed a 
bretich of trwt% whether the #ett)emtent b^ 



• « A(<)rley v, Morley, 2 
ChtL Ca, 2. Jones v, Lcwis^ 
SVes. 240. 

• Knight V. PJimouth, 3 
Atk. 480. Horslpy v. Cha- 
UMr, ^ Ves. 85, ^ f^rt^ 
Belchier, Atkh.-^fy. Btlt 
CM &Mer y. Bi«1tf«m«t|« 5 

BlL'Ab.4^1;'^. IV 
^ imM. 9« 1VM. '580. 

<* tf otke lir^e te mistees, 

*««md %^f express ttetmp 

'<td flppeinli»g^ms t«> ma- 
'^ nage the limd, Md-fhey 
'^ appoint one then solvent 
** and good, though f^er? 



<< v^ards he prove insolvent 
** th^y shall not answer fo9 
**him; secus if he wer^ 
<* no( solvent at the time, 
<^ at which, he was nomi-v 
^ mited. But If t^iere ir^re 
'* np such direction or 
•••pmrtar in the wifl, tjhe 
<* trostees sre bound to axif 
<' swer fgff their a|^tB Ht 
^* all events.** 

* I*ye % GeorgCj S 8*, 
6»0, 1 P. *^. 148. S. €. 
]^ V. Osbom, 1 P. Wy 
98SB. Woodhevse v, l(4h 
l^ns, 3 Atk, 22. 



chap: iii.j Slat. ^7 H. 8. c/ll). S^jl 

voluntary, or not^. In some particular in? s»^t. o; 
stances, however, the courts have ordered the or the tnniet^ 
trustees to make conveyances in order to de* pSc*^***"** 
feat the contingent estates ; but it would be 
prudent for trustees to receive the directions 
of a court of equity before they agree to de» 
stroy tliose estates, which they are appointed 
to preserve*. 

~ (14.) But whenever oestuique trust is en** Trustee ma^r 
titled to an estate tail, Which be alone might cesiu?quetfust 
have barred by an equitable recovery ; then it Ihe^nuS.*^*' 
will not be a breach of trust, if the trustee (^90 
join with him in a conveyance to bar the en^ 
tail, and to pass the legal estate; forhis jo{n^ 
ing in this case, is nothing more, thaa wbart 
lie is compellable to do'. . 

(15.) It is said to be ft rule in Chancery, Trostee wnot 
that if lands are vested in trustees in fee- {^"JlJute in 
simple, in trust fpjr one, apd the heirs of his ^wl^„l*J!lsc 

in tti), 

* Maasell ▼• Mantdl, 2 ftiid..die iieira of the par- 
-P. W. 678. ' Symance v. diatdt. The purchaser by 
Tatton, ) Atk.6IS. viU, dlevitss to B. in tad, 

* The cases upon this -with moainders oiwr* The 
•siAjeet are <eolleoted, ia 4vualeo sunrivtsd the pur- 
the case of Moody v. Wal- -ehaser ; so that B. coidd 
ters, 16 Ves. SSS.; and not^oifer a recorevy wfth** 
•Che idMive doctrine is diere out tl|e «d of the tnistee, 
mudi disoussed. it was decreed, tiuit tiie 

^1 E^. Ab. 884» (£.) trosteeahouldeottvey^o B. 



note A. Cartaret v. Cair- in tail, with the remondiia 

taret, e P. W. 154. A ocver accovduig to Ibv wH* 

eoBveyance was made to « Young ▼• Leigh, CMTi 9^ 

purchaser, aad his trustee, iO Shz^ ^ 

u A 
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stcT. It. t|ody, with reiDaiDder over; the trastees ar^ 
Of thetrastee* not fto €011 ve J an estate in foe- simple to tho 
offi^* ^^ tenant in tail; but an estate tail ; although 

such tenant in tail will have it in his power 
to bar the entail, with the remainder over by 
a recovery*. So if a siim of money be agreed 
to be Uid out in land, and the lands to be set* 
tied in tail, with remainders over ; the settle^ 
ment shall be made accordingly, and the ma» 
ney shall not be paid to the teoant ip tail ; be- 
cause there is jL chance of his death before a 
recovery could be suffered, which c$in only b^ 
done in^term-time^ But if the reaiaiqder ia 



i 1 Eq. Ab. SOSf 

^ Short V. Wood» 1 P. 
W. 470. and the caste cited 
in note U to CoUett ▼• Col« 
lett, 1 Atk. 12. dd ed. But 
now, by the ttatute 40 Geo^ 
8. c. 5dn it is eiiaoted, 
^ That from and after pass- 
ing of this acty in all cases 
where money, under the 
contvoul of any court of 
equity, or of or to which 
any individuals, as trustees, 
are possessed or entitled* 
shall be subject to *be in^ 
vested in the purchase of 
freehold or copyhold here* 
ditaments, or both, to he 
aettled upon any pewon or 
persons in such manner 
that it would be competent, 
9n case such money had 
been invented in the pur- 
chase of real estates, for 
ftb« Benon or persons who 
«Kpi|ld be the tenant or te- 
nants <xi the first estate or 
lEstates tail therein, eiti^er 



alone or together with the 
person or persons who 
would be the dwner or 
owners qf the par^cul^r 
preceding estate or estates 
therein, if any, by deed, 
fine, or common recovery, 
or aviy of them, or other 
lawful ^ct, in the case of 
freehold hereditaments, qr 
by surrender and recqvery, 
or either of them or other 
^ lawful act, in the case of. 
copyhold hereditaments, to 
bar the first estate or es* 
tates tail, and the rights 
and interests of all persons 
in remainder, it shall nott 
be necessary to have suck 
money actually invested in 
lands or bereditements, in 
order that such estates tail 
and remainders over majr 
be so barred, but that it 
shall and maHbe lawU to 
and for the Iligh Court of 
Cbeoseyy, or such court of 
equity under the eo^trQul of 



tJMAP. III.] Stat. 2T H. 8. c. 10. ^ 997 

fee bad in this jcase been limited to the tenant f^ECT. a. 
m tail, then it aeems, that the money should or the trustee, 
have been paid to bim; because he might oSm!***** 
liave barred the limitation by a fine, which (^^*) 
may be levied in vacation-time, as well as in 
term *. 



(16.) The courts of equity look upon trusts of allowances 

t 1 . 1 . « ^ trustees for 

as hoiiorary, and not undertaken upon nier- thdrcuf* 
cenary motives^; and therefore in the case of 



lorhich such money shall be, 
and in the case of trustees, 
to and for the said High 
Court of Chancery, in H 
Bummary way, upon peti- 
tion of the person or per* 
sons who would be tenant 
or tenants of the first es- ' 
late or first estates taD, 
and of the person or per** 
SOBS who would be the 
owner or owners t>f the an- 
tecedent particular estate 
or estates, if any, in the 
lands and hereditaments, in 
case the same were pur- 
phased^ ^ach petitioners 
being adults, and in. case 
where anj of the parties 
are or is temes covert or fat 
feme covert, she or they 
being first separately exa* 
min^ in court, or upon 
a coomussion, and consent- 
ing, to order t^e monies 
subjected to such trusts to 
be paid to the petitioners, 
or any of them, or to be 
pai4 apd iSpplied in such 
manner and for such pur- 
poses as the petitioners 
shall appoint, px\^ the court 
shall approve of, 



^* And bo it further enacl» 
ed. That in all cases where 
monies subiected to be 
laid «ut in the purchase of 
hereditaments to be settled 
as aforesaid, shall happen 
to be invested in govern- 
ment or real or other secu- 
rities, all such securities 
shall, for the purposes of 
this act, be consiaered as 
money, and shall and may 
accoraingly be transferrea, 
assigned, and disposed of 
upder an order of the re- 
spective courts aforesaid, 
inade in a summary way 
upon the petition of Buck 
persons, and with such ex- 
amination and consent, 
where necessary, as afore- 
said, in such and the same 
manner as monies subjected 
to be laid out in the pur- 
chase of hereditaments, to 
be settled as aforesaid, are 
hereinbefore authorized to 
be paid, applied, and dis* 
posed of." 

^ See cases supra. 

^2Atk. 60. 406* 



f 9i Of Trusts sintt the [<^ap. m. 

SftCT. IX* Robinson v. PettV iord iTalbot said, it was an 
Of the trustee, established rule, that a trustee should have no 

Bis estate aiid 

office. allowance for his care and trouble in the ma* 

nagement of the trust; for if on those pre- 
tences, allowaaces were to be made, the trust 
might be loaded, and rendered of little value; 
that a great difficulty might attend in settling 
«lid adjusting the quantum of such allowance, 
eispecially as one man's time might be more 
valuable, than that of asoother ; and tjiat it 
could be no hardship upon any trustee ; for it 
"^as at his option either to accept, or refuse, 
^the trust But if a trustee come in a fair aad 
open manner, and tell cestuique trust, that hie 
Will taot act in such a trotiblesmne and bur- 
(24fi.) densomie office without further compeqsatiou 
jgnnon by eestuique trust, orer and abore die 
^ terms of the trust, and such terms be con- 
tracted for between them^ this contract, lord 
Hardwicke observed "^, would not perhaps be 
set aside, though there .was no precedent* 
wherein such a bargain had been confirmed. 

But though a trustee be not allowed for his 
/trouble, it seems, that if he employ a bailiflf 
to manage the trust estate, he must be allowed 
for the omployment of, and payments made 
to, such bailiff^^ 



1 3 P. W. 251. S. C Sse iTet. S84. ^Ves, S54. 

French t. Bssom S Atk. nfiAtk.OO. 

120. note S» la the nutter ■^Sonthomy. Jiodsaam^, 

of Annedey, Amb. 78. 1 VeiUt SI6. 
Chambexs t« Goldwi% &\ 
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< 1 70 NbtwitfartBtiding tfasteds aste not al- i gcr. n. 
lowed an? thiUflr for tlieijr traiible tn^ €«re in im «« Mttici 
the management of the truirt: estate, it ii rea- oooe. 
Bonable, that thev shouM be dkvwed all isteb 



^DCi expenses, Trmcn may be meurran m the ezpcMtioo 
executkm of tlie trast, aiNl the tliacbaege of teei. ^ 
their pifite; provided there be m> misnuao^ 
menty nor bvcaiih of trusts Therefiwe hmA (242.) 
King saidi^, it i^ras a rule, that a trustee caught 
to he savvid harmleBs by csstaiijne trust, as ti> 
all damages Mlating to ^le trast. Tfau% 
where a trastae Isfis honestly and- fah^ly, irithr 
out any possibility af bdtig a gmner, laid 
down money, by which the cestuique trust 
Was tJt«cfauiged froto betjig !iat)le t6 ^y a 
greater ^um* w frem a plaiB ^and ^re^bward 
of being so, the trustee oiight to be repaid^. 



(18.) If a trustee, said lord Hardwicke', ^PWieiea 

- 1 1 -1 i» of trust ihill 

err m the management, and be guilty of a fiai upon the 
breach of trust, yet if he quit it yith th^ ap- tuique trust. 
probation of cestuique trust, the breach ought 
in the first place to fall on the estate of ces- ^ 
tuique trust, who consented to it; for the 
courts are ever anxious tp deliver the trustee 
from any misapplication of the trust-money. 



^ Hithenell v. Hales, 2 » fi P. W. 455. 
Cha. Rep. 158. and Finch "> Bakh y. Hyhinn, ibidt 

]Elep. 361. 12 Mod. $60* 453. 
e Cha. Cf^ 138, ' 3 Atk. 444« 
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tier. n. And lastl}^ Where there are two or more 
Of the trattee, trustees, the rule is, that each of them shall 
offi^. he chai^d for his own wilful neglect, de- 

•btefoJ wST' ^^^*> ^^ breach of trust only; and that the 
he »bau ic innocent trustee shall not suffer for the mis- 
(iiS*) conduct of his co-trustee^ Therefore it has 
heen decided, that a trustee^ who has joined 
in a voucher for the whole tni8t*money, but 
has in truth only received a part of it> shall 
be charged for so nuich only, as' has actually 
come to his hands * ; unless indeed fraud, or 
what is tantamount to it, gross negligence 
should appear in the transaction \ 



' See Leigh v. Bmrry, 3. See lord -Shipbrook r. lord 

Atk. 584*. note 2, last ed. Hincbinbrodc, 1 1 Ves. 252^ 

t Bridgm. 38. KeUe v, 16 Vee- 477. S. C. 
TbonpsoD, 3 Bro. 112. 
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APPENDIX, No. L 

Praoiso shifting the Use upon Negkct or /k- 
ffisal to take a Name^ and hear certain Arms. 

Paovided always, and it is hereby agreed and Afpoiac^ 
declared between and by the said parties 
hereto, that every husband of each of them 
the said Eliz. L., Letitia L., and Arabella L.^ 
and of each of their daughters, who under 
or by virtue of the limitations hereinbefore 
contained, or of these presents, shall become 
entitled to the actual possession or receipt of 
the rents and profits of the said manors and 
other hereditaments expressed to be hereby 
granted and released, shall apply for, and en- 
deavour to obtain, an act of parliament, or 
proper license from the crown, or take such 
other w^ys or means, as may be requisite or 
proper, to enable or authorize him to take and 
use the surname of L. only, and no other sur- 
name, and to quarter the arms of L. with his 
dwn family arms within the time hereinafter 
mentioned, tliat is to say, if the wife of such; 
fausfattid shall be entitled to tjio^actualposses- 



%^ Apptndix^ Ko. I* 

Appendix, sion OF rcccipt of the rents and profits of the 
said manors and other hereditaments at the 
time of her marriage ; then within the space 
of one year after such xnaniaga; but if the 
wife of such husband shall not be entitled to 
the actual possession .or receipt of the rents 
and profits of the said manors and other here« 
ditaments at the time of her marriage, then 
within one year after she shall so become en- 
tit]e4 as aforesaid \ and also, that every other 
person, who under or by virtue of the limita- 
tions hereinbefore contained, or of these pre- 
dnts^ shall be entitled to t}ie actuttl possession 
pr leoiipt of the rents and profits of tlie sai^ 
Mwors aid other laejrediUma^ expressed to 
line hereby graated and released, shall within 
dae yeaar aftey be shall so become e^ititled \o 
the possession or xeceipt of tjie rents and pro^ 
fitt of the said SMtnors and other lieredita-? 
ments, apply for, and endeavour to obtain, aa 
act of parliameot or proper lieense from the 
crowQ^ or take such other ways or m^ns, ae 
may lie ];equisite or proper, to enable or autho* 
' me him to ts^e and uee the surname of L., 
and no other surname, aad to quarter the 
amig of L. with his ow& family arms ; amf 
that in case any such person ot persons shall 
« lefiuse^ or neglect, to take such surname and 
arms, and. to take and use the steps or means, 
which shall be nqnisite or proper to enable 
and autiieiiw him or them x^ to do, by ^ 
apsoe <^f one jstt to he ^camputBd aa aftre* 
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saSd/ then if the person 30 refusing or i^glect** Amud^ 
ing shall be the busbanid of either of them 
the said. Elizabeth L, Letitia L., and Arabella 
h., the limitation hereinbefore contained to 
the use of such of them, whMe husband shaU 
to refuse or neglect, and to the use of her 
husband after her death, shall ceaM, deter-^ 
mine, and become absolutely void; and if such 
penon so reiiishig or neglecting shall be the 
husband of any daughter of them the said 
Elizabeth L., Letitia L., and Ambella JL, thef 
limitation hereinbefore contained to the usa of 
the daughter, trhose husband sliall so refute 
<jr neglect, and her heirs male, shall cewe, de« 
termine, and be absolutely void: and in case 
the person so neglecting or refusing shall be 
any other than such husband as aforesaid, the 
.lonitation hereinbefore Contained to the use 
of such person and the heirs male of hil 
body, shall cease^ detei-mine, and be abeolutely 
void ; and the said manors and other heredi^ 
taiift^ts shall in either of such caseft inone^- 
diatfely diereupon go to the person next he^ 
nefictally entitled in remainMier under the 
limitations hereinbefore contained, in the 
same manner as if the pemM er peisona 
whose estate or estates shall so cease, deter^ 
mine, and become void, being tenant or te« 
nants for lii^ ^^ o)r weve dead, or being te* 
nant tor tenants i<i tail, was f>r wene dead\rith« 
mat issue inheritable nndw endk eMatt, .witbf 
Stat prejudice kity6rii)«less^to ntxy |>enidin ^ 



A^ndii, pottioQS, lease or leases, which previously <tf 



such cesser or determination^ shall have 
charged, made, or created, by virtue^ or Hn-« 
d^r the exercise of, any of the powers here*^ 
ilbafter contained. And it is hereby further 
agreed and declared between and by the said 
parties hereto, that the cesser or determination 
of any estate or estates of any tenant or te« 
Hants for life, by virtue of the proviso here<» 
inbefore contained, shall not operate to ex- 
clude^ prevent, or prejudice any . of the con** 
tingent remainders hereinbefore limited to the 
aon or sons, daughter or daughters of such te-' 
nant or tenants for life, or any other person 
or persons ; but that the remainder hereinbe^ 
ford limited to the said trustees and their 
heir^ during the life of 6v6ry such tenant for 
life, shall after such cesser or determination^ 
take effect and continue for preserving such 
contingent remaindersi and giving them ef« 
feet, as they may arise; and that immediately 
from and after .such cesser or determination of 
such preceding estate or estates for life or 
lives, and during the suspense and contin* 
gency of such then expectant remainder, the 
said A. and B. and their heirs, shall receive, 
pay, and apply the rents and profits of the said 
manor and other hereditaments which would 
belong to such tenant or tenants for life, if 
<uch cesser or determination had not taken 
place, unto the person or persons for the in-* 
ten^ and purposes, and in the noanner to^ for. 
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and in which, the same rents and profits Appendix^ 
would be, or would have been payable or ap« 
plicabl^ under, or by virtue of, the limita^ 
tions and provisoes hereinbefore contained, in 
case such tenant or tenants for life was or 
Were actually dead; so that from and imme-* 
diately after such cesser or determination, the 
issue of each such tenant or tenants for life, 
entitled for the time being vnder the limita- 
tions aforesaid to the said manors and other 
hereditaments in rraiainder, immediately ex-* 
pectant upon the decease of such tenant or 
tenants for li^ may be entitled to the rents 
and profits of the said manors and other here* 
ditaments for his and their own use and be* 
nefit during the life of the parent, as if such 
parent were dead ; and that in case no such 
issue be in existence, then during the vacancy 
or contingency of such issue, the person next 
beneficially entitled for the time being under 
the limitations aforesaid, to ^ vested remain* 
der in the said manors and other heredita* 
ments expectant upon the decease of such te^ 
nant qr tenants for life, and failure of his, her, 
or their issue, shall and m^y be entitled to the 
said rents and profits for his and their proper 
use and benefit respectively, but without any 
exclusion of, or prejudice to, the estate, in* 
terest, or right of any such issue afterward9 
cmning into existence, but only from the time 
of the birth of such issue respectively. 
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APPENDIX, No. II. 

jPro'cisofar shifting the Use upon the Accessiori 

of another Estate. 

A^cndix, PROVIDED alwavs, and it is hereby agreed 
and declared between and by the said parties 
hereto, that if the nuinor of and 

hereditaments in the county of men-' 

ticmed and comprised in the settlement made 
in consideration of^ and previously to the mar- 
riage of A. B^^ bearing date, ftc, and thereby 
limited and settled upon or to the use of him 
the said A. B. for life, shall at any time, by or 
under the uses and limitations in the same set* 
tlement contained, descend or come for an 
estate tail in possession to, or upon, the elder 
or any other Bon of the said C. D. on the 
body of the said £. F. begotten, bom in die 
lifetime of the said C. D. or in due time after 
his decease, or to or upon the issue male of 
such elder or other son, so as to be in the ac- 
tual possession or receipt of the rents and pro- 
fits thereof, and there shall be living any 
other son of the body of the said C. D. on 
the body of the said £. F. begotten, than the* 
son to or upon whom, or upon whose issue 
male, such estate shall come or descend, or any 
heirs male of the body of such other son, then 
and in that case, and so often as the same 
shall happen, the use or uses hereinbefore 
lionited to or for the benefit of sudi son, or 
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his issue male, upon whom such manor and A^dit, 
hereditaments, in the county of 
shall descend or devolve for an estate tail in 
possession as aforesaid, and his or their issue 
male, of and in all and singular the heredita^ 
ments hereinbefore granted and released, or 
intended so to be respectively as aforesaid, 
shall cease, determine, and become void, as if 
such son or issue male Mras or were actually^ 
dead without issue male of his or their body 
or bodies ; and then ahd thenceforth the same 
hereditaments hereby granted and released 
shall immediately go and remain to the use 
of such person and persons, as by virtue of 
the limitations hereinbefore contained would 
then be entitled, as the person or persons next 
in remainder, to the same hereditaments, in 
case such son or issue male, so becoming en«- 
titled to the said nymor of and he* 

leditaments, in the county of as 

aforesaid, was or were then dead without issue 
male of his or their body or bodies ; and the 
same person or persons shall in every such 
ease be entitled to take the same estate and 
estates in the said hereditaments hereby grant' 
ed and released, as he or th«y would have been 
entitled to take therein by virtue of these 
piesslits, if such son, or issue male, so becom* 
ing entitled to the said manor and hevedita* 
ments, in the county of 
was or.were actually dead without issue male 
as aforesaid^ 

X2 
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APPENDIX, No. III. a. 

» 

Pnwer to lease Jw 2 1 Ytam in Possession ai 

Rack-rent 

Appen4ur, PftoviDED always, ftod it IS hereby agreed 
and declared between and by the said parties 
hereto, that it shall and may be lawful for the 
said A. B. from time to ' time during his life, 
mid after his decease then for the guardian pr 
guardians for the time being of any child or 
children of the said A. B. on the body of the^ 
said C. D. to be begotten, who by virtue of, 
or under the limitations hereinbefore contain- 
ed, shall be entitled to the possession or re* 
ceipt of the rents and profits of the heredU&*i 
ments hereby granted and released, or intended 
so to be, from time to time during the minority 
cit respective minorities of such child or chil^ 
dren, to demise or lease all or any, or any parfc 
or parts of the hereditaments hereby granted 
and released, or intended so to be, with the 
appurtenances, to any pevfon or persons for 
any term or number of years not exceedbg 
SI years in possession, and not in reversion or 
by way of fixture interest, so that there be* 
reserved and made payable in every such' 
lease during thetrontinuance thereof, the best 
and most improved yearly .rent or rents, to fgv 
along with, and be incid^itio, the immediate 
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reversioji of the premises so to be leased, that 
can or msy he reasonably had or gotten for 
the same, without taking any i$ne» priemium, 
.OtT fbregift for the making thereof, and so that 
in every such lease ther^ be contained a con* 
dition of rerentry on non*-paymeht of the rent 
or rents to be thereon, or thereby, respectively 
reserved by the space of gl days npxt after 
^he same shall become due and payable, and so 
that the lessee or the respective lessees, to whom 
|uch lease or leases shall be made, seal and deli** 
.yer a counterpart or counterparts of such lease 
pr ]fi9Be^, and so that no lessee to whoin any 
f uch lease sb^U h^ made, be by any clause or 
words therein contained authorized to com- 
init waste, or exempted from punishment for 
CQnimitting waste. 
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APPENDIX, No, HL b, 

Jpower to lease for thxe Lives in Possessioji or 
Reversion^ at ancient or accustomed Rents. ' 

Providsd always, and it is hereby agi-eed 
^d declared between and by the said parties 
to these presents, that it shall and may be 
lawful for the said A. B. during his life, and 
after his decease for the guardian or guardians 
'for the time being of any child or children of 
the said A. B. on the body of the said C. D. 
lawfully to be begotten, who by virtue of, or 
tinderi the limitations hereinbefore contained, 

x» 
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AfpaAx, shall for the time being be entitled to the pos^ 
session or receipt of the rents and profits of ^ 
the said manors and other hereditaments here- 
by granted and releasfed, or intended so to be, 
during the minority or respective minorities 
of such child or children, by any deed or 
deeds, or by copy or copies of court roll, to 
demise, lease, or grant such part and parts of 
the said manors and other hereditaments as 
are now, or have been usually demised or 
leased, or have been granted by copy of court 
roll for one or more life or lives, or for years, 
determinable on the dropping of one or more 
life or lives, to any person or persons for one, 
two, or three lives, or for any term or number 
of years, determinable on the death or deaths 
of one, two, or three person or persons, either 
in possession or in reversion, and to accept or 
take any fin^ or premium for the making or 
granting of every such lease or grant; so that 
there be not more tl)an three Jives in being &t 
most upon any part of the said premises so to 
be granted or leased at any one time; and so 
that no such gr^tntee or lessee* his, her, or their 
heirs, executors, administrators, or assigns, 
J)e made dispunishable of waste by any exr 
press words therein; ^4 so that upon eveiy 
such grant or lease the usual and accustomed 
jents, heriots, and services at the lea^t, or pro* 
portioi^al rents, heriots, and aer vices, where a 
greater or leaser part of any farm or farms, 
^nement or tenements, shall either separately^ 
or together with any pther part or parcel of 
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the same premises or other lands, be demised NTuiJb. 
or granted, or rents, heriots, or services, amount* 
ing in the aggregate to the usual rents, heriots, 
or services, where two or more farms! or tenc- 
ments shall be granted or demised together^ be 
reserved and made payable during the con- 
tinuance of such grant or lease. And it is 
hereby agreed and declared, that such rent 
or rents to be reserved upon every such 
grant or lease shall be iiifcident to, and shall go 
along with, the immediate reversion expectant 
on such grant or lease; and that in every such 
grant or lease (other than upon grants or de- 
mises by copy of court roll) there shall be 
contained a clause of re-entry for non-payment 
of the rent or rents to be thereby reserved for 
the space of 21 days after any part thereof 
shall become due, and that the respective 
lessees of the said freehold hereditaments shall 
execute counterparts of their respective leases: 
provided always, that if any such grant or 
lease shall be made by the guardian or guar- 
dians of any infant child or children for 
the time being entitled as aforesaid^ then 
the fine or premium, fines or premiums which 
shall be received upon every such lease or grant 
shall be considered as part of the personal 
estate of the child or children for the time 
being entitled to the possession or receipt of 
the rent^ and profits of the hereditaments, 
which shall be so graijted or demised as afore- 
said. 

x4 



3^2 Jppen&s,No.TV. ik 



APPENDIX, No. IV. a. 

Pmoer enabling a Tenant Jbr Life in Possession 
to limit a Rent<harge by way of Jmnture. 

Appendix, PROVIDED olways, and it 18 hereby a^eed 
and declared between^aild by the said parties 
hereto, that it shall and may be lawful for the 
said A. B. by any deed or deeds, instrument 
or instruments in writing, with or without 
power of revocation and new appointment, to 
be by him sealed and delivered in the presence 
of, and attested by, two or more credible wit* 
nesses, or by his last will and testament in 
writing, or any codicil or codicils thereto, to 
be by him signed and published in the pre- 
sence of, and attested by, three or more. cre- 
dible witnesses, but subject and without pre* 
jiidice to the said yearly rent- charge of i? 
and the powers and remedies hereinbefore 
limited for enforcing the pajrment thereof, 
and to the aforesaid term of 99 years under 
the trusts aforesaid, for better securing the 
same yearly rent-charge, to limit or appoint 
to, or to the use of, or in trust for, any woman 
or women whom he shall or may marry, for 
her or their life or respective lives, and for 
or by way of her or their jointure or re-, 
spective jointures, and in bar, or without 
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being in bar, of faer or tbeir dower or re- 
spective dowers, and either before or after 
marriage, any annual sum or annual turns of 
rooneyi or yearly rent-charge or yearly rents* 
charge, not exceeding the yearly sum of <if 
of lawful money of Great Britain, to be issuing 
imd payable out oj^and charged and chargeable 
upon, all or any part of the manor and other 
hereditaments expressed to be hereby ap- 
pointed and released, free from taxes, and with« 
out any other deduction whatsoever (except 
for or on account of the present or any future 
tax upon property pr income), and to be 
paid in suf^h manner a$ to the said A. fi. shall 
seem meet ; and also to limit and appoint to 
or for the woman or women respectively^ 
to or for whom the annual sum or annual 
sums, or yearly rent-charge or yearly rents* 
charge, shall be so appointed as aforesaid, 
usual powees and remedies for recovering and 
enforcing payment thereof respectively by 
distress and entry upon, and perception of 
the rents and profits of, the hereditaments 
which shall be so charged with the said annual 
sum or annual sums, yearly rent*charge or year- 
ly rents-charge; and also to limit and appoint 
the hereditaments, which shall be ,so charged, 
to any person or persons, for any term or 
terms of years, with or without impeach- 
ment of waste, upon such trusts for better 
securing the due payment of such annual 
sum or annual sums, or yearly rent-charge or 
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yearly rents-charge, as to the said A. B. shall 
iteem meet i but so, that upon the death of 
the woman or respective women, for the be- 
nefit of whom such term or respective terms 
shall be so created, and the payment of the 
rent-charge or respective rents-charge, and 
the expenses incurred by the non-payment 
thereof respectively, the term or respective 
terms, which shall be created for securing 
such yearly rent-charge or respective rents- 
charge, or so much of the same term or re^ 
9pective terms as shall not be disposed of 
under the trusts to be declared for securing 
the same yearly rent-charge or respective 
rents-charge, shall be made to cease and' de« 
termine* 
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Proviso enabling Tenajftsjbr Life in Remainder 
to limit Rents-chargey bji way of Jointure. 
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PaoviDED always, and it is hereby agreed 
and declared between and by the said parties 
to these presents, that it shall and may be 
lawful for each of them tlie said C. D., E. F^ 
and G. H*, either before, or when, by virtue 
of the limitations hereinbefore contained^ be 
shall be in the possession, or entitled to the 
receipt' of the renta and profits of the hero- 

4 
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ditaments expressed to be hereby appointed ^w"^^ 
and released, by any deed or deeds, instru- 
ment or instruments, in writing, with or 
'without power of revocation and new ap* 
pointment, to be by bim sealed and deliver* 
ed in the presence of, and attested by, two 
or more credible witnesses, or by his last 
will and testament in writing, or any codicil 
pr codicilsi thereto, to be by him signed an4 
published in the presence, of, and attested by, 
three or more credible witnesses (but subject^ 
and without prejudice, to the uses and estates 
preceding the use or estate of the person, 
making such appointment, and to the powers 
relating to such preceding uses or estates, ^f 
iiny such uses, estates, or powers shall be 
then subsisting, or capable of taking effect^ 
or being exercised; and also subject, ai|d 
without prejudice, to the uses or estates, if 
any, which shall or may be limited in exer^ 
cise of the same powers or any of them), to 
limit or appoint unto, or to the use of, or in 
trust for, any woman or women, with whom 
he may intermarry, for the life or respective 
lives of such woman or women respectively, 
and for he? of their jointure or respective 
jointures, and in bar, or without being in bar, 
of her or their dower or respective dowers, 
and either before or after marriage, any an«* 
nual sum or yearly rent-charge, or annual 
sums or yearly rents^charge, not exceeding 
h the whole ibit sum ^4 of lawful 
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Appendu, money of Great Briiain, to be yearly issuing 
<Nit of, and charged and chargeable upon, al^ 
or any part of the said hereditaments express- 
ed to be hereby appointed a^d released, free 
Irom tax^s, and without other any deductioq 
whatsoever, except for or on account of the 
present or pny future tax upon property or in^ 
come, and to be paid in such maimer as to him 
shall seem meet ; and also to limit or ap-* 
point to or for the woman or respective 
women to or for whom such annual sum 
or yearly rent^charge^ annual sums or yearly 
rents-charge, shall be so appointed, usuaf 
powers and remedies for recovering and com* 
jpelling payment thereof by distress and en? 
try, and perception of rents and profits ; smd 
also to limit and appoint the same hereditan 
ments unto any person or persons for any term 
or terms of years, either with or without im- 
peachment of waste, upon such trusts, for bet<*< 
ter securing the due payment of such annual 
sum or annual sums, or yearly rent-charge or 
yearly rents-charge, as tq the person for the time 
being making such appointment, shall seem 
meet ; but so that, upon the death of the wo- 
man or respective women for the benefit of 
>Jirhom such term or respective terms shall be 
SO created, and the payment of the rent-charge 
or respective rents-charge, and the expenses 
incurred by rthe non-^pay ment thereof respec- 
tively, the term or respective terms which 
shall be created for securing such' yearly rent- 
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tWge or respective rents-charge, or so moth Appmdixv 
of the said term or respective terms as shall 
aot be disposed of under the trusts to be de* 
clared for securing the same yearly rent- 
charge or respective rents-charge, shall be 
made to cease and determine : but it is hereby 
agreed and declared between and by the said 
parties to these presents, that if they the said 
C« D., £• R, and G. H., or any of diem, aC 
any time or times hereafter, before they re^ 
tpectively shall by virtue of, or under, th^ 
limitations hereinbefore contained, be in the 
actual possession or receipt of the rents and 
profits of the hereditaments .expressed t6 
be hereby appointed and released, shall, in 
exercise of the pov^^rs hereinbefore reserved 
to them respectively, limit or appoint to, or 
in trust for, any woman or women whom he 
or they shall or may marry, any annual sum or 
annual sums, or yearly rent*charge or yearly 
jentS'Charge, by way of jointure as aforesaid, 
then and in every such case, no annual sum or. 
annual sums, yearly rent-charge .or yearly 
rents-charge, which shall be so limited or ap- 
pointed as aforesaid, shall take effect in pos« 
sessioi^ or charge the hereditaments expressed 
or intended to be charged with the same re* 
ipectively, or be payable, unless and until the 
person limiting or appointing the same as 
aforesaid, shall under, or. by virtue of; the 
limitations aforesaid,, or some of them, becoine 
entitled to the possession or receipt of the 
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AppewiiKt ^^^oki and profits of the same hereditmtient^y 
or if he shall die previously thereto, then un^ 
less and until he would, in consequence of the 
determination of the uses or estates preceding 
the use or estate hereby limited to him, have 
become, if living, entitled to the possession 
or receipt of the rents and profits of the 
same hereditaments, at any time during tiie 
life of his wife, to or for whom such annual 
sum or yearly rent-charge shall be so limited 
as aforesaid. 

Provided also, dnd it is hereby agreed and 
declared between and by the said parties to 
these presents, that the said hereditaments 
shall not, under or by virtue of these presents^ 
or the powers hereinbefore contained, or any 
of them (and including the said yearly rent" 
charge of jg , provided for the said I. K< 
as aforesaid), be at any one time subject or 
liable to the payment of any annual sum or 
annual sums, or yearly rent-charge or yearly 
rehts*charge by way of jointure, exceeding in 
the whole the annual sum of jf ; so that if, 
by virtue or in exercise Of the aforesaid powers 
of jointuring, or any of them, the said here- 
ditaments, or any part or parts thereof, would, 
in case this pi^ent proviso had not been in* 
serted^ be charged with a greater annual sum 
for jointures in the whole, than the said sum. 
of «ff ^ the payment of the sum occasion- 
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iqg such *e?^ces8, or such part thereof as ^hall 
occasion the same^ shall^ during the time of 
such excess, be suspended. 
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Proviso enabling a Tenant for Life^ in Possession^ 
to charge for younger Children's Portions. 

Pbovided always, and it is hereby agreed 
and declared between and by the said parties^ 
hereto, that it shall and may be lawful to and 
for the said A. B., at any time or times du«* 
' ring his life, by any deed or deeds, instrument 
or instruments in writing, with or without 
power of revocation and new appointment, 
to be by him sealed and delivered in the pre* 
sence of, and to be attested by, two or more 
credible witnesses, or by bis last will and tes- 
tament in writing, or any codicil or codicils 
thereto, to be by him signed and pubUshed 
in the presence of, and attested by, three or 
more credible witnesses (but subject, and 
without prejudice, to the said yearly rent* 
charge of j^ and the powers and reme- 

dies hereinbefore limited for enforcing pay-- 
iDent thereof, and to the said term of 99 
years, under the trusts aforesaid, for better 
securing the same yearly rent-charge, ' and 
also subject, and without prejudice, to any 
other jointure, which may be limited or created 



Appendix, 
No. V. i. 



520 AppauUx^ No.y.j^. 

Appendiv, by the said A. B., in exercise of the power 
hereinbefore reserved to him for that purpose); 
to subject and charge all or any part of th« 
said hereditaments expressed to be hereby 
released, to and with the payment of any 
sum or sums of money, not exceeding in the 
whole the sum of ^ of lawful mo- 

ney of Great Britain, for the portion or por<> 
tio.ns of all, and every, or any of the children 
of the said A. B., lawfully begotten or to be 
begotten (not being any of them an eldest or 
only son for the time being entitled to the said 
hereditaments expressed to be hereby released 
fox an estate tail in possession, or in remainder . 
expectant upon the decease of the said A. B.), 
with interest for the same at any rate, not 
exceeding SL for every 100/. by the year, to 
be paid to, or shared and divided between or 
amongst ail, and everyi or any one or more 
of the children of the said A. B. (not bemg 
any of them an eldest or only son for the 
time being entitled as aforesaid), at such age 
or respective ages, days, or times, and in 
such parts, shares, and proportions, and with 
such conditions, restrictions, and limitations 
over for the benefit of some or one of the 
same children (not being any of them an 
eldest or only son for the time being entitled 
as aforesaid)^ and in such manner, as he th^ 
said A» B., by any deed or deeds, instrument 
or instruments, in writing, with or witiiottt 
power of revocation and new appointment^ 

3 
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fo be by him sealed and delivered in the ^re« Appeo«^ 
sence of^ and attested by, two or more cre^ 
dible witnesses, or by his last will and testa* 
ment in wdting, or any codicil or codicils 
theretp, to be by him signed and published 
in the presence of^ and attested by> throe or 
more credible witnesses, shall direct or appoint; 
and that for the purpose of raising such por^^ 
tion or portions, with interest for the same^ 
it shall and may be lawftil for the said A. B^ 
by the same or any other deed or deeds, in^ 
strument of inatrutnents in writing, so sealed 
and delivered and attested as aforesaid, or by 
such his last will and testament in writings 
or any codicil or codicils thereto, so signed^ 
published, and attested as aforesaid (but sub* 
jec^ and without prejudice, as hereinbefore 
is mentioned), to limit and appoint all or anyr 
part of the hereditaments which shall be so 
charged as hereinbefore is mentioned, with 
the appurtenances, to any person or persona 
for any term or terms of years^ with or with<^ 
out impeathment of waste^ in- trust, by way 
of mortgage, to raise the money so to be 
charged ; but so that it be declared by the 
deed, will, or instrument, creating such ftna 
or terms of years, that when tlie trusts which 
shall, be declared concerning the same term, 
or terms, shall have been fully performed or 
satisfied, or shall haye become unneceasliry 
or incapable of being performed, and the 
costs, charges, and expenses of the trustee 

r 
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er trttttMs of the aame term or terms in and 
dihont the execution and performance of the 
tnista thereof, shall be paid or tatisfied, the 
same term or terms, .or so much thereof a& 
shall not be disposed of under the trusts 
thereof^ shall cease and detenpine. 
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ipcBdis, , PftovrosD always, and it is hereby further 
^ ^* * agreed and declared between and by the said 
^tiet to these presents, that it shall and 
may be lawful to and for each of them the 
sud C. D.,. £• F«, and G. H,, either before or 
when, and a$, by virtue of or under the limit- 
atioM hereinbefore contained, he sj^all be in 
the. actual possession, or receipt pf the 
Boots and profitt of the said hereditaments, 
'expressed to be hereby released, by any deed 
or deeds, instruineiitt or instruments, in wrjt^ 
ing, with or without powier of revocation 
and new appointment^ to be by hiqi s^M 
and d^ivered in the presence of, and atte^tal 
t^Tf two or more credible .witnesses, or by 1^ 
fast jviU and testament in writing, or a^y cOr 
iticil or jCodtciU thereto, to. bet by him s%(n«d 
and published in the pres^c« of, and att^^ 
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by, three or more credible witnesses, but sub* .i^ppeiuiik. 
ject and witfacait prejudice to the uses and es- 
tates preoedimg the use or estate hereby limits- 
ed to him, and to the powers relating to such 
preceding uses or estates, if any such uses, 
estates, or powers shall be then subsisting, or 
capable of taking effect and bebg exercised; 

• 

and also subject and without ptejudice to the 
uses or estates to be limited in execution of 
the same powers or any of them, and subject 
and without prejudice to any jointure limited 
or created, or which shall be limited and 
created by him in exercise of the power for 
that purpose hereinbefore reserved to him, to 
subject and charge all or any part of the said 
hereditaments expressed to be hereby released, 
to and with the payment of any sum or sums 
of money for the portion or portions of the 
child or children of the person making such 
appointment, not being any of them an eldest 
or only son fer the time being entitled to the 
said hereditaments, for an estate in tail male 
in possession, or in remainder expectant on 
the decease of his parent, not exceeding in 
the whole the sum or sums of money herein- 
after mentioned> (that is to say ;) If but one 
such child, not being an eldest or only son for 
the time being entitled as aforesaid, not 
exceeding the sutoi of j9 for his or her 
portion; if two or three such children, and 
no more, not bding any of them an eldest or 
only son fw the time being entitled as afore- 
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Appo^, i^d| not exceeding the sum of d iot theit 
portions ; and if more than three such ;chil« 
dren^ not bring any of them an eldest or only 
eon for the time being entitled as aforeaaid^ 
not exceeding the sum of ^ for their por- 
tions ; and with interest for the same sums of 
money respectivdy, at any rate not exceeding 
6L for every 10(tf. by the year; and such |um 
or sums of money to be paid to such child^ 
or if more than one such child, then to be paid 
to, shared and divided between, or among, the 
children respectively for whom the same shall 
be intended to be provided, at such age or rer 
apective ages, days or times, and if more than 
one, in such parts, shares, and propprtions, and 
with such conditions, restrictions, and limitar 
tiona over for the benefit of some or one of the 
same children, as the person making such 
limitation or appointment shall by any deed 
or deeds, instrument or instruments in writ- 
ing, with or without power of revocation and 
new appointment, to be by him sealed and de- 
livered in the presence of, and to be attested 
by, two or more credible witnesses, or by his 
last will and testament in writing, or any co- 
dicil or codicils thereto, to be by him signed 
and published in the presence of, and attested 
by, three or more credible witnesses, director 
appoint; but so nevertheless, that if there 
shall be only one such child of the person 
making such appointment, who shall live to 
attain a vested interest in the 9um or sums of 
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money so to be charged as aforesaid, such ^^y/J* 
child shall not in any trase^ by survivorship or 
otherwise^ have or be entitled to more than 
the sum of jf for his or her portion; and 
if there shall be two or three such children, 
and no more, who shall live to attain vested 
interests in the respective portions so to be 
charged as aforesaid, such two or three chil^ 
dren shall not in any case, by survivorship or 
otherwise, have, or be entitled to more than 
the sum of £ for their portions : and 

that for the purpose of raising such portion 
or portions and interest for the same respec« 
tively, it shall and may be lawful to and for 

w 

the person making such appointment as lastly 
hereinbefore is mentioned, by the same, or any 
other deed or deeds, instrument or instru* 
ments in writing, so sealed, delivered, and at« 
tested as aforesaid, or by such his last will and 
testament in writiiig, or any codicil or codi* 
cils thereto, so signed, published, and attested , 
as aforesaid, but subject and without prejudice 
as aforesaid, to limit or appoint all or any part 
of the hereditaments which shall be so charged 
as lastly hereinbefore is mentioned, to anypeN 
son or persons for any term or terms of year^ 
with or without impeachment of waste, upp^ 
trust, by way of mortgage, to raise the money 
so to be charged ; but so that it be declared "* 

by the deed, will, or instrument creating such 
term or terms of years, that when the trusts 
which shall be declared concerning the same 



326 jUppendis, No. V- *• 

A«peiMKt. term or terms sh^l have been folly perfocmed 
^' ' ' • or satisfied, or shall have become uimecessarjr 
or incapable of being performed, and the 
costs, charges, and expenses of the trustee or 
trustees of the same term or terms iu and 
about the execution and performance or 
the trusts thereof shall be paid or satisfied^ 
the same term or terms^ oj so much thereof aa 
shall not be disposed of under the trusts 
thereof, shall cease and determine: but it ia 
hereby agreed and declared between and by 
the said parties hereto, that if the said C. D.» 
£. F., and G. H., or any of them, at any time 
or times hereafter, before they shall respec- 
tively by virtue of, or under, the limitations 
hereinbefore contained, be in the actual pos- 
session or receipt of the rents ancl profits of 
the hereditaments expressed to be hereby re* 
leased, shall, in exercise of the powers herein- 
before enabling th^n respectively in that be- 
half, subject and charge the said hereditamenta 
or any of them, or any part thereof, with the 
payment of any sum or sums of money for a 
portion or poitions as aforesaid ; then, and in 
every such case, the sum or sums of money so 
QKpr essed or intended to be charged for a por- 
tion or portions, shall not be a lien or a charge 
upon the hereditaments so expressed, or in- 
tended to be charged with the same respec- 
tively, or bwome vested in, or payable to, any 
person or persons whomsoever^ nor carry in- 
teresty unless and until the person or persona 
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80 charging the same hemditaments with a 
portion or portions as aforesaid, or some 
one, or more of his or their issue male, shall 
under, or by virtue of, the limitations herein- 
before contained, or any of them, become en- 
titied to the actual possession or receipt of 
the ranta and profits of the same heredita* 
ments, any thing hereinbefore contained to 
the contrary notwithstanding: provided al- 
ways, nevertheless, and it is hereby agreed 
tod declared between and by the said parties 
to these presents, that the said hereditaments' 
yhall not under, or by virtue of, the powers 
hereinbefore contained, or any of them, be at 
any one time subject or liable to the payment 
of any sum or sums of money exceeding the 
principal sum of ^ in the whole, for the 
portions of daughters or younger sons as 

aforesaid. 
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PaoviDis) always, and it is hereby declared Appendix^ 
and agreed, by and between the said parties 
to these presents, that it shall and may be tag ami 
lawful to and for the said B. B. and C. C. and "^ 



the survivor of them, and the heirs of such 
survivor^ and they and he are hereby autho- 
rized and empowered, at any time or times 
hereafter, at the request and by the direction 
of the said £. £• and I. T. durmg their Joint 

T 4 
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Appendfac* lives, and after the decease of either of thefflt 
^^ ^; then at the request and by the direction of 
S^d «r"* him or her surviving, during his or her life 
**•****• (such request and direction to be testified by 
la^) some, writing or writings sdaled and deli« 
vered by the said £• E. and I, T. or the sur- 
vivor of them, and to be attested by two or 
more credible witnesses), to make sale, alien^ 
and dispose of, or to convey in exchange 
for, or in lieu of, other messuages, lands, 
or hereditaments, to be situate somewhere 
in England or Wales, all or any part of the 
hereditaments hereby granted and released, 
or intended so to be, with the appurtenances, 
and the inheritance thereof in fee*simple, to 
any person or persons whomsoever, either to- 
gether or in parcels, for such price or prices 
in money, or for such equivalent or recom- 
pense in messuages, lands, or hereditaments, 
as to them the said B. B* and C- C. or the sur* 
vivor of them, or his heirs, shall seem rea* 
eonable; and that for the intents and purposes 
aforesaid, or any of them, it shall and may 
be lawful to and for the said B, Bt and C« C, 
and the survivor of them, and the heirs of 
such survivor, at such request, and with such 
direction, and so testified as aforesaid, by 
any deed or deeds, writing or writings, to 
(850.) he by them the sajd B, B, and C^ C, or the 
survivor of them, or his heirs, sealed and 
delivered in the presence of, and attested by, 
two or more credible witnesses^ to reypke^ 
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determine, and make void all and every the Ap^Mt^ 
uses, estates, trusts, limitations, powers, pro* ^* ^^ 
visoes, and agreements, hereinbefore limited, ingandw 
expressed^ declared, ^nd contained, of and ***''*^- 
concerning the hereditaments so to be sold or 
exchange, or any part thereof; and by tho 
same» or any other deed or deeds, writing or 
writings, to be by him or them sealed 
and deliv^ed, and attested as aforesaid, to 
limit and appoint, direcjt and declare, «uch 
uae or uyes, estate or estates, trust or trusty 
of the hereditament^, the uses whereof shall 
he so revoked, which it shall he thought ne« 
cessary or expedient to limit, declare^ or ap^ 
point, in order to eifect such sale, exchange, 
or disposition as aforesaid; and that upon 
any such exchange as aforesaid, it shall and 
snay be lawful for the said B- B* and C. C,,or {25h} 
the survivor of them^ or his heirs, to receive 
or take any sum or sums of money by way 
of equality of exchange; and also upon 
payment of any money to arise by such sale 
of the said hereditaments, or any part there* 
of, or any money to be received or taken for, 
or by way of, equality of exchange, it shall 
and may be lawful to and for the said B. fi. 
and C, C.| or the survivor of them, or his 
)ieirs, to give and sign receipts for the money, 
for which the samis shall be so sold, or so to be 
paid for equality of exchange; which re« 
(reipts shall be sufficient discharges to the 
|)erson or persons paying the same respec* 
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A»» » » ^ tivety, for the money for which the same 
^ ' shall be so given, or for so much thereof as 

ing aa4 » w such rcceipts shall be respectively acknow-^ 
'^ ledged or expressed to be received ; and that 
the person or persons paying the same re*« 
spacti vely, and taking such receipt or receipts 
for the same as aforesaid^ shall not after-^ 
wards be obliged to see to the application^ or 
b< in anywise answerable or accountabk for 
any loss, misapplication, or non-applicatioii 
of such money, or any part thereof \ Pro- 
(252.) vided nevertheless, and it is hereby also de^ 
dared and agreed, by and between the said 
parties hereto, that when all or any part or 
parcel of the said hereditaments, hereby made 
saleable as aforesaid, shall be sold in pur-« 
suance of these presents for a valuable con^ 
sideration in money, and also when any sum 
or sums of money shall be received for 
equality of exchange in pursuance of the 
power hereinbefore contained, then they the. 
said B. B. and C. C. or the survivor of them, 

* It is usual to introduce the estates of die formep 

e cUuse in this place de- uses. Besides, as the uses 

daring, that, upon sale or under the appointment may 

^change, the estates so be limited, so as to proyiit 

sold, or exchanffed, shall for a variety of circum- 

he discharged of the uses stances, there is an impro« 

of the settienient; and that priety in dedarinf^that the 

ihe releasees shall thence- releasees in the original set- 

fbvth stand seised to the use tiement shall stand seised, to 

of the purchaser. But this the use of the purchaser* or 

clause seems to he, altoge- the person to whom the es- 

dier useless: for the ap- tate shall be eonreyed, an4 

pointment under the power his * 
must necessarily discnarge 
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hii heir^ shall with all convenient speed at»p»^«> 
(with the consent of the said E. E. and I. T, ^''' ^• 
during their joint lives, or of the survivor of SS^dex?** 
tbepi during his or her life, to be testified by <*«ww* 
writing under their, his, or her hands or 
band, and 4fter the decease of such survivor, 
then with the consent in writing of the per«' 
ton or persons who would, under or by virtue 
of the limitations hereinbefore contained, or 
to be contained or referred tain the settlement 
er conveyance hereinafter directed, or any of 
them, be for the time being in the actual pos- 
session, or entitled^ to the receipt of the rents 
and profits of the hereditaments to be pur* 
chased as Hereinafter is mentioned or direct* 
ed, in ease the same were then actually pur- 
chased, if siich person or persons be of full (2SS.) 
age, but if not, then with the consent in writ- 
ing of the guardian or guardians for the time 
being of such person or persons respectively) 
lay out^ and invest all and every the sum and 



^ Sametimes the foHow- *^ lore expreased to be bere- 

0^ fonn is adopted in Uen .^ by granted end releeeed 

of that here stated — *^ lay ** (audi leaBeholdheredita* 

** out and invett the monies ^ ments being held for an 

** to arise by sudi ssle or ** uneznired term of not 

** sales, and to be received ** less tnan 60 years); and 

** for equality of exchange, ** moreover that the said B. 

** in the purchase of a dear ** B* and C. C^ or the sur- 

** and inoefeasible estate of ** vivor of them, or the 

** inheritance in fte-vmple, ** heirs, executors, or ad* 

^ or of lands of a leasehold << ministrators of such sur- 

«< or copyhold tenure con- ** vivor, do and shall settle 

** venient to be held there* ** andassure, or cause tobe 

V with, or with any of the ** settled and assured, as 

** hereditaments liereinbe* ^ well the mesiuages, lands^ 
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sums of money, which shall arise by such sale 
or sales, aud be paid for equality of exchange 
as aforesaid, in the purchase of other ines* 
suages, lands, or hereditaments in possession^ 
to be situate, being, or artsiirg somewhere in 
England or Wales, of a clear and indefeasible 
estate of inheritance in fee^simple (whereof 
any part, not exceeding one fourth part in 
any one purchase, may, if the parties inte« 
rested shall think fit, be copyhold of inherit* 
ance); and as well the hereditaments so to 
be purchased, as all and every the heredita* 



^ tenements, and heredita- 
**•. ments so to be purchaaedt 
'< itf the messuages, lands, 
**• tenements, and heredita- 
** ments so to be received 
^' in exchange as hereinbe* 
** fore is mentiimed, to such 
*^ and the same uses, upon 
^* .and for such and the same 
*' trusts, intents and pur- 
** poses, and with, under, 
^ and subject to^ such and 
'' the same powers, provi- 
^ soes, declarations, and 
^ agreements, as are in and 
^' hy these presents limited, 
^ expressed, declared, and 
^contained of and con^ 
** Ceming the premises, 
*^ which shall be so sold or 
^< exchanged, or as near 
^ thereto as the nature or 
*' quality of the lands ^ to 
^ be purchased, and the 
^ deattis of parties, and 
'* other circumstances, will 
*' permit; yet so that if any 
'' of the said hereditaments 
^ sp tp be purchased shall 



^ be held by lease or leases 
*< for years, the same lease- 
*<hola hereditaments, sball 
^ not Test absolutely in any 
^ son of the said E. £• on 
^ the body of the said F. F. 
^ to be b^otten, who shall 
** take an estate in tail by 
'< purchase of and hi the 
«said freehold heredita* 
** ments, unless such son 
^ shall attain the ugt of 21 
<* years, or shall die under 
**> that age, leaving issue of 
^ his body living at his de- 
^ cease, or bom in due timo 
'* after; but nevertheless 
*^ the son so for the time 
** being entitled 9A afore- 
** said shall, after the death 
«< of the said £• E., and 
^ during such suspense of 
^ absolute vesting as afore- 
*< said, be entit&d to the 
'* rents, issues, and profits 
<^ of the same leasehold he^ 
« reditaments for his own 
^ use and benefit, subject 
^^ as afoi»6^d^'^ 
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pieitts 80 to be received in exchange as afore- Appendis, 
said, shall thereafter forthwith be settled, 
conveyed, and assured to, for, and upon, in^J^amdes- 
such uses, trusts, intents, and purposes, and ^^■^'^* 
with, under, and subject to such powers, 
provisoes, conditions, and agreements, as are 
in and by these presents limited, expressed, . 
declared], and contained, of and concerning 
the ^ hereditaments hereby granted and re* 
leased,^ or intended so to be, or as near thereto . 
as the death of parties, and other contingen* (2S^) 
cies, or the circumstances of the case, will 
then permit Provided always, and it is here* 
by further declared and agreed by and betweea 
the said parties to these presents, that in the 
mean timeand until the money to arise by such 
sale or sales, or to be received for equality of 
exchange as aforesaid, shall be laid out and 
invested in a purchase or purchases in the man- 
ner hereinbefore mentioned, it shall and may 
be lawful to and for the said B. B. and C. C. 
and the survivor of them, and the heirs of 
such survivor, by and with the consent and 
approbation of the said £. E. and I. T. or of 
the survivor of them, to be testified as last 
mentioned, and from and after the decease of 
such survivor, then by and of the proper au-* 
tliority of the said trustees or trustee for the 
time being, from time to time to place out 
and invest such sum or sums of money in the 
public stocks or funds of Great Britain, or 
tt interest upon government or real secu- 
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rities in England or Wales ; and from time t6 
time, with such consent and approbation, and 
so testified as aforesaid, or of their or his own 
proper authority, as the case shall happen, to 
alter, vary, sell, transfer, and dispose of sach 
stocks, funds, or securities, and lay ont and in<- 
vest the money arising by such alteration, sal^ 
transfer, or disposition again, upon new* ot 
other stocks or funds, or at interest upon go- 
vernment or real securities of the like nature^ 
as often as they shall think proper; and the 
interest, dividends, and annual proceeds 
arising from such stocks, funds, or securitieSji 
shall from time to time go and be paid to 
such person or persons, and be applied to 
;9uch uses, intents, and purposes, and in such 
manner as the rents and profits of the here* 
ditameats, to be purchased therewith, would 
go and be payable, or applicable, in case such 
purchase or purchases were actually made* 
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